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The following true story illustrates the challenges of gender-based violence in Latin America:

Between the ages of 14 and 16, Paola del Rosario Guzmdan Albarracin was subjected
to serious instances of sexual violence by the assistant principal at her Ecuadorean
high school; believing that she was pregnant, Paola attempted suicide by swallowing
diablitos (fireworks). Her condition deteriorated while she was at school, but instead
of receiving urgent medical care that could have saved her life, she was ordered by her

school to merely pray for forgiveness. Soon after, she died from the poison.’

Twenty-five years after the adoption of the Beijing Platform for Action (‘Beijing Platform’), it
remains difficult to discern whether global processes, which provide nations with mechanisms
that protect and promote gender-based rights, truly influence the adoption of norms at the local
community level. As part of its overarching goal to eradicate gender inequality,? the Beijing
Platform tasks governments with taking integrated measures to prevent and eliminate violence
against women.> Gender-based violence is acknowledged to perpetuate structural inequalities.
It is ‘multi-causal, systemic and fundamental to the ongoing oppression of women’,* and it
preserves longstanding barriers for women accessing their social and economic rights,’
including accessing education. By tasking governments to challenge and deconstruct these
barriers and structures and to develop acceptable mechanisms to protect and promote rights,
the Beijing Platform aspires to combat ‘[p]hysical, sexual and psychological violence occurring
within ... educational institutions ...’® and to address the ‘discrimination in girls’ access to

education [that] persists owing to customary attitudes ... [and] sexual harassment’.”
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Regional human rights bodies, such as the Inter-American Court of Human Rights (‘Court’),
have incorporated the principles of the Beijing Platform into their jurisprudence by integrating
mechanisms that encourage nations to protect and promote rights. In line with this, the Inter-
American Human Rights System (‘IAHRS’) includes what is considered to be a highly
progressive international legal framework to protect gender-based rights. A particular strength
of this system is its companion framework concerning violence against women, which has been
used by the Court and the Inter-American Commission of Human Rights (‘Commission’) over
the past 20 years to develop advanced norms and jurisprudence regarding violence against
women. The objectives of the Beijing Platform are actioned by the Court and Commission in
the development of gender-based norms with respect to violence against women and girls in
accessing their social and economic rights, for example in the education sphere. Despite the
theoretical strengths of this system, it is clear that, if there is no adoption of these norms at the
local level, the objectives of the Court, the Commission and the Beijing Platform will be
stymied. By way of illustration, even well-constructed regional norms will not translate to safe
and accessible education experiences for girls if the same norms are not accepted and adopted

in all aspects of girls’ interactions with their local communities.

This paper begins by identifying the relevant portions of the Beijing Platform concerning
violence against women and access to social and economic rights, specifically focusing on
access to education, and provides a brief overview of global developments aligning with the
objectives of the Platform. Next, it explores the development of gender-based norms by the
IAHRS, focusing on the more recent identification of the intersection of gender-based violence
and economic and social rights. It then uses the theory of vernacularisation to hypothesize as
to whether the decisions of the IJAHRS have the ability to influence local community actors to
adopt and use such norms. Finally, as there is a gap in literature on this issue, the author

suggests that further research is needed to confirm this hypothesis.

Beijing Platform for Action and global developments of its strategic objectives

Violence against women has for many years been recognized to impede women’s and girls’
access to economic and social rights, including their access to education. The Beijing Platform
identified both ‘Violence Against Women’ and Education as strategic objectives in need of

action. Under the Beijing Platform, ‘the term “violence against women” means any act of



gender-based violence that results in, or is likely to result in, physical, sexual or psychological
harm or suffering’.® This encompasses violence occurring in educational institutions.’ Nations
are tasked with taking ‘integrated measures to prevent and eliminate violence against women’ !
and have been provided with a list of actions to achieve this goal. For example, governments
are to support the expansion of educational programmes that ‘take into account the importance
of such education and services to personal development, as well as the urgent need to avoid ...

such phenomena as sexual violence and abuse.”!!

Attention to ‘violence, resistance, and the struggle of women’ is common in Latin American
feminist discourse.!? In the preconference process, it became clear that a focal point of the
Beijing Conference would be violence against women, converging with the recent activism of
Latin American feminists that led to the adoption of the Inter-American Convention on the
Prevention, Punishment and Eradication of Violence Against Women (‘Belém do Para
Convention”)'® in 1994. As a result, participation of Latin American feminists, although
traditionally low at UN conferences, substantially increased at Beijing.'* The Latin American
and Caribbean NGO Forum (‘Latin American Forum’) in Beijing, while acknowledging the
importance of the discourse around violence against women, brought attention to several other
issues that are instrumental to achieving gender equality. They expressed concern about the
lack of progression of economic justice, called for the ‘formulation of economic policies
centered on people’ and demanded a commitment to provide ‘the necessary institutional
mechanisms and resources to guarantee the implementation’ of the objectives of the Beijing
Platform."® They highlighted that without advances of economic and social rights, eradication

of gender-based violence would remain elusive.
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Since Beijing, globally there has been a proliferation of domestic legislation focused on
eradicating violence against women. Currently, two-thirds of nations have legislation to
prohibit domestic violence and even more have enacted legislation regarding sexual
harassment.!® In Latin America, the increase in laws regarding gender-based violence
coincided with the adoption of the Belém do Pard Convention,'” which came into effect the
same year as the Beijing Platform. All Latin American and Caribbean countries have adopted
the Beijing Platform and ratified the Convention of the Elimination of Discrimination against
Women,'8 in addition to embracing the Belém do Para Convention. Further, between 1993 and

2000, almost every Latin American nation adopted legislation targeting domestic violence. '’

In spite of these advancements, violence against women remains endemic. Globally, one in
three women have suffered violence?’ and Latin America has the highest occurrence of gender-
based violence against women in the world.?! Of the nations with the highest rates of femicide,
more than half are located in Latin America®” and violence against women is widespread in
both the private and the public domain.?® Additionally, the outbreak of COVID-19 has
prompted an escalation in gender-based violence, particularly in the home.?* An increase in

reports of domestic violence has taken place in most nations worldwide, with up to a 40 percent
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rise in some.? There remains significant work ahead to achieve the objectives of the Beijing

Platform.

Development of gender-based norms regarding Violence Against Women within the IJAHRS

In line with the objectives of the Beijing Platform, the IAHRS has been tasked with the
objective of eradicating violence against women.?® One mechanism for achieving this objective
is through development of gender-based norms in the rulings of the adjudicatory bodies of the
Court and the Commission.?” The Belém do Pard Convention provides the Court and the
Commission with the jurisdiction to use a gender-based lens when ruling on cases involving
violence against women. The norms developed by the IAHRS, if adopted and applied at the
local community level, would provide a framework for addressing gender-based violence as it
intersects with violations of economic and social rights, for example concerning institutional

biases in the educational sphere.?®

The Beléem do Para Convention recognises women’s entitlement ‘to the free and full exercise
of her ... economic and social ... rights ... [and] recognize[s] that violence against women
prevents and nullifies the exercise of these rights’.?’ While research indicates that the Court
has been applying the Belém do Pard Convention to develop gender-based norms targeting
violence against women for over 20 years, it is only since 2016 that cases have examined the
overlap of violence against women and girls and access to institutions providing for economic

and social rights, such as national health and education systems.

Globally, the adjudication of economic and social rights is a relatively recent phenomenon.°

Traditionally, there was a bifurcation between civil and political rights, considered to be
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enforceable, and economic and social rights, considered not suitable for judicial enforcement
and to require extraneous expenditure and positive action from the state, placing too great a
burden on developing states in particular.®! It is clear that, as evidenced in the call for action
by the Latin American Forum in Beijing, economic and social rights should ‘occupy a central
role in human rights thinking and action ... and are especially important to human freedom,
equality and dignity’.>® Despite this, these rights, which have always been evident in
international conventions, have only recently been adopted as ‘enforceable obligations’.*?
Consequently, there is scant literature addressing the adjudication of gender-based violations
that also determine violations of economic and social rights. Although there have been limited
cases addressing these overlapping concerns, an analysis of recent jurisprudence from the

IAHRS provides a starting point for a vital new discussion.**

It is useful to consider the prior mentioned complaint against the government of Ecuador, in
order to highlight the prevalence of sexual violence in Latin American schools and the need to
promote norms and provide reparations that address the overlapping complexities of gender-
based violence and access to education. In the case referred to in the introduction, Guzman
Albarracin v Ecuador, Paola del Rosario Guzman Albarracin, a student at a public school, died
as a result of inadequate care after a suicide attempt in 2002 after being subjected to sexual
violence by the Vice Principal and doctor at her school between the ages of 14 to 16. Other
members of the school administration were aware of the ongoing relationship and failed to
report the matter or to assist Paola in an appropriate manner. In June 2020, the Court held that
the state of Ecuador had violated numerous rights under both the American Convention on
Human Rights®’ and the Belém do Pard Convention, and identified how gender-based violence
detrimentally impacted Paola’s right to education. The Court determined that gender-based
stereotypes facilitated discriminatory practices enabling sexual violence against a minor to
continue for over 18 months within a school setting and led to further violations of rights within
the Ecuadorean judicial system. The reparations provided specific recourse for Paola’s
surviving family members as well as steps for the government to take in order to eradicate

gender stereotyping that hinders girls’ access to education. These included, but were not limited
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to, identifying measures to: gather statistical information on violence against girls and boys in
the school system; detect and denounce cases of sexual violence; train educational personnel
on the protection and prevention of sexual violence; and provide assistance and attention to
victims of sexual violence and/or their families.*® Ecuador must also declare an official national

day for the fight against sexual violence in the education system.>’

In this case the Court identifies that endemic discriminatory practices within educational
systems are aggravated by social and cultural beliefs perpetuating negative gender-
stereotyping. The result is the promotion and facilitation of violence against women and girls.
Recognizing that legislative and policy changes will not be sufficient to address these
institutionalised and harmful norms, the Court also mandated social reparations aimed at
targeting systemic violence and discrimination in the educational sphere. The Court continues
to review State compliance with the orders. Future research is needed to determine whether the

reparations mandated in this case has had a practical effect at the local community level.

Influence at local level — Vernacularisation

Through the process of localisation, in which ‘local actors*® appropriate global discourses’,*
gender-based norms developed by the Court may be adopted at the community level of the
relevant nation. Ideas and practices from international and regional human rights bodies may
be adapted by local actors in a manner that resonates with values and practices at the local

level.*0

Sally Engle Merry, who developed the theory of localisation, emphasises that localising
norms is important, because communities have a wealth of alternative perspectives on rights
and norms that affect how they respond to developments in the international sphere.*' She
contends that the localisation process enables norms to be translated in a style and manner that

is understandable at the local level, enhancing the norm’s effect.

While this process assists in introducing norms, developed at the regional level, to local

communities, at the same time the theory suggests that new concepts are unlikely to be accepted
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at the community level unless they resonate with existing values. Engle Merry posits that,
through a process described as ‘vernacularisation’, ideas must be refined and rejected and then
adapted to local meaning. Inevitably, ideas that are reshaped during the vernacularisation

t.42

process may have little resemblance to the original concept.”™” Accordingly, vernacularisation

is not a type of homogenization.*’ In this way the process of localisation acts as a restriction

on the transformational influence of human rights norms developed at the regional level.*

Similarly, Katherine Young argues that even when legislation is passed with respect to
economic and social rights, one must take into consideration not just the text of the new law,
but what the people who are governed by the law actually accept as constituting the law, and
there are often plurality of understandings.*> Consequently, jurisprudence from Court cases,
which inspire new domestic legislation or regulations, may not be used at the local level unless
there is already an accepted in-country movement for change. These theories may be explored

by reflecting back on the case of Guzman Albarracin v Ecuador.

Gender-based violence pervades all levels of society in Ecuador. Approximately 65 percent of
Ecuadorean women experience violence during their lifetime.*¢ According to a joint study by
UNICEF, World Vision and the Ecuadorean Ministry of Education, 60 percent of students have
experienced violence at school, and as a consequence 16 percent of female students have
contemplated suicide.*” Cases similar to that of Paola Guzman Albarracin continue to occur.
During 2017, in Quito, the capital of Ecuador, 41 students from one single-sex girls’ school
reported being sexually abused by school personnel, adding to similar reports of sexual abuse

from other local schools.*® One can assume that many other cases go unreported. These figures
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suggest that educational institutions in Ecuador continue to support an environment in which

gender-based discrimination results in gender-based violence.

In its decision, the Commission expressed concern with the prevalence of sexual violence and
gender-based discrimination of women and girls in education, and ‘consider[ed] that certain
widespread social and cultural beliefs may obstruct the pursuit of education policies capable of
guaranteeing the rights to education inasmuch as they promote or facilitate forms of
socialisation contrary to the dignity of persons.’*’ In the subsequent decision, the Court
recognized the preconceived gender-bias evident in the decision of the Superior Court of
Guayaquil 15 years earlier, which held that the Vice Principal was not guilty of sexual assault,
as Paola Guzman Albarracin, a fourteen year old, had seduced him.>® The fact that the power
imbalance between the parties was not taken into consideration is indicative of the underlying

culture that facilitates such violence.

Evidence demonstrates that in cases of sexual harassment and violence within the Ecuadorean
school system, girls are frequently blamed by their community, and even within their homes,
of instigating relationships with the accused, who are teachers and supervisors at their
schools.’! This suggests that, alongside the fact that there is no societal norm that condemns
the actions of the accused in such power-disparate relationships, many students and their
families are unwilling to come forward to denounce a perpetrator of sexual violence although
there are complaint mechanisms in place. Social concepts and practices such as these not only
hinder the adoption and acceptance of new norms, but also reinforce current negative norms;
girls and women often internalise such community values and blame themselves for abusive
relationships.> Accordingly, the norms of the Court concerning gender stereotyping of girls at
school hold no power to change the communities’ perceptions if there is no existing acceptance
of the purported norms at the community level. Without this acceptance, any adaptation of

norms through localisation is unlikely to result in substantial change.
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Concluding observations:

Twenty-five years later, it is clear that the principles of the Beijing Platform have been
incorporated into the jurisprudence of the Court and Commission, however, it remains
uncertain as to whether they have translated into local communities. The continuing prevalence
of violence against women and girls in Latin America suggests that they have not. According
to the theory of vernacularisation, it is likely that values and practices necessary to enable the
adoption of the regional norms have not yet been embraced at the local community level.
Further research, gathered through interviews with those communities involved, needs to be
conducted in order to determine whether the gender-based norms developed at the regional
level have trickled down in any form to the local level. The author intends to conduct such
research in Ecuador once the government and local community have time to respond to the

reparations mandated by the Court in Guzman Albarracin v Ecuador.

The significance of this research is clear, as it aims to fill a large gap in legal literature with
respect to the evolving recognition by the Court and Commission of the intersection between
gender-based violence and economic and social rights. For many years, economic and social
rights have remained in the shadow of civil and political rights, receiving little attention from
the human rights movement and courts and being regularly relegated to the sphere of
development.” At Beijing, the Latin American Forum emphasized the significance of
committing institutional mechanisms and resources to guarantee the implementation of the
Beijing Platform, particularly in regard to these rights.* The Court’s recent jurisprudence,
recognizing the overlap of violence against women and their access to economic and social
rights, responds to the appeal of the Latin American Forum by encouraging the justiciability
of economic and social rights as ‘enforceable obligations’.> While it is evident that ground-
breaking changes with respect to economic and social rights are occurring at the regional level,
it remains to be determined whether these developments will influence local communities, and
hence the lives of women and girls, as intended. In conclusion, despite many promising
advancements within the regional sphere, the lived effects remain unseen; this demands further

research.
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