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Executive Summary

The United Nations Guiding Principles on Business and Human Rights (UNGPs) are the
authoritative global standard outlining the expectations of States and businesses in
preventing and addressing business-related human rights abuses. The UNGPs were
unanimously adopted by the United Nations (UN) Human Rights Council in 2011.

The Australian Government co-sponsored the resolution that adopted the UNGPs and
has supported the UNGPs since their inception.! Globally there is growing evidence of
the uptake of the UNGPs by business and industry associations and multi-stakeholder
initiatives. We are also seeing the integration of the UNGPs into a wide range of
standards, laws and policies.

June 2021 marked the 10-year anniversary of the introduction of the UNGPs. To reflect
on this milestone, the Australian Human Rights Commission and the Australian Human
Rights Institute, UNSW Sydney, have collaborated on this report, which considers
progress and identifies gaps around the implementation of the UNGPs in Australia in
the following six areas:

+ Combatting modern slavery

« Embedding human rights due diligence into business practice

* Respecting the land rights of Aboriginal and Torres Strait Islander peoples
+ Addressing the adverse human rights impacts of climate change

+ Leveraging the role of institutional investors

* Ensuring access to remedy for victims

The report finds that over the past decade, there has been some progress towards
implementation of aspects of the UNGPs in Australia by business and Government. Key
areas of progress have included the Government's introduction of the Modern Slavery Act
2018 (Cth) (Modern Slavery Act), which is part of a wider global pattern of establishing
similar laws. Another key development is the strengthening of the Australian National
Contact Point complaint mechanism, established by the Organisation for Economic
Cooperation and Development's (OECD) OECD Guidelines for Multinational Enterprises.
However, overall progress towards implementation of the UNGPs in Australia remains
slow.

While some positive legislative and policy developments have occurred over the last
decade, the approach to date has been ad-hoc and lacked cohesion in creating an
enabling environment for rights-respecting business practices. For many Australian
business, including institutional investors, a voluntary ‘corporate social responsibility’
mindset remains prevalent, and awareness of the UNGPs is low.

Corporate responses to the Modern Slavery Act range from rigorous to superficial, and
an acceptance and understanding of the need to embed human rights due diligence

as a standard of business conduct is limited. Remedy remains rare for many victims

of business-related human rights harms, particularly but not limited to those that
experience harms overseas. There is also a disconnect in Australia, and elsewhere,
between the UNGPs and some of the key issues discussed in this report, such as climate
change-related human rights harms and land justice for Australia’s First Nations peoples.



There is a need for increased policy coherence in the implementation of the UNGPs,
by and across Government, to ensure an enabling environment for rights-respecting
business practices and that the Government applies the UNGPs to its own activities as
an economic actor. Ultimately, this report highlights that, despite some key areas of
progress, much work remains to be done to address the significant governance gaps
in corporate accountability for adverse human rights impacts, to ensure victims have
access to remedy, and to operationalise the business ‘responsibility to respect’ human
rights in Australia.

Australia is at a crossroads. There is both an immediate urgency and opportunity to
substantively implement the UNGPs in Australia. The disproportionate impacts of
COVID-19 on vulnerable workers globally has highlighted the need for stronger social
safeguards and a people-centred approach to business. At the same time, climate
change poses one of the most significant threats to human rights globally.

The scale and complexity of the human rights challenges our society is facing require

a comprehensive and coordinated approach. This report sets out a call to action with
recommendations for Government, business and investors, on practical steps they can
take to implement the UNGPs, and realise a transformative vision for a more inclusive
and rights-respecting global economy.
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A call to action

Recommendations
1. Australian businesses and institutional investors (asset owners and managers):

a. investin building human rights knowledge and capacity within their business
and actively consult with external experts and rights-holders in order to
meaningfully implement the UNGPs.

b. implement the UNGPs, including by:

i. adopting a human rights policy and carrying out human rights due
diligence to identify, address and remediate human rights risks and
impacts of their business activities, relationships (including their supply
chains), investment activities and investees

ii. establishing and participating in effective grievance mechanisms, to
facilitate early and effective remedies for human rights harms in their
operations, global supply chains and portfolios.

c. embed in their human rights due diligence processes consideration and
engagement with the priority issues raised in this report:

i. toaddress and remedy labour exploitation and modern slavery risks

ii. toidentify and address adverse climate-related human rights impacts and
set targets to direct their activities towards supporting a swift and just
transition to a net-zero emissions economy by 2050 (in line with the Paris
Agreement aim of limiting global warming to 1.5°C), ensuring any policy
advocacy supports this aim, and disclosing emissions annually

iii. respect the rights of Aboriginal and Torres Strait Islander peoples,
including ensuring meaningful adherence to the principle of free, prior and
informed consent before commencing and throughout the life of a project
and through supporting the Uluru Statement from the Heart.

2. Institutional investors (asset owners and managers): require investees to
conduct human rights due diligence and work towards common, UNGP-aligned
environmental, social and governance methodologies, benchmarks and metrics.

3. Australian Government: protect human rights by ensuring businesses meet the
responsibility to respect human rights in accordance with the UNGPs by:

a. strengthening the enforcement framework of the Modern Slavery Act 2018
(Cth) to ensure substantive compliance with the purpose of the law, including
the establishment of an Independent Anti-Slavery Commissioner and a
national compensation scheme for victims



. legislating for mandatory human rights due diligence by companies including
the need to adhere to the principle of free, prior and informed consent

. meaningfully incorporating the principle of free, prior and informed consent
into the Native Title Act 1993 (Cth)

. supporting the Paris Agreement’s aim of limiting global warming to 1.5°C, by
formally committing to reduce economy-wide emissions to net-zero by 2050
if not earlier and to a stronger 2030 emissions reduction target, ensuring
the availability of funding and policy infrastructure to support businesses

to contribute to meeting those targets, and facilitating an orderly and just
transition

. supporting mainstreaming of UNGP-aligned investment practices by setting
regulations and supporting industry standards that support businesses
and institutional investors to undertake human rights due diligence and
standardised disclosure in line with the UNGPs

developing a comprehensive legal and policy response to the human rights
impacts of Australian companies here and abroad including consideration
of how to lower the barriers to remedy, including the establishment of a
statutory civil cause of action for serious human rights violations committed
by Australian companies and subsidiary companies they control.

At the Crossroads ¢ 20219






CHAPTER

01 INntroduction

Business can have many positive impacts on human rights. For example, through

the creation of decent jobs, supporting freedom of expression through information
technologies and advancing community health and development through the provision
of medicines or infrastructure.?2 However, there is also growing recognition globally of
the adverse impacts of business activities on people and the planet.

Momentum in this area has been driven in part by the introduction of the UN
Guiding Principles on Business and Human Rights (UNGPs) in 2011.2 The UNGPs are the
authoritative global standard outlining the expectations of States and businesses in
preventing and addressing business-related human rights abuses. The UNGPs were
unanimously adopted by the United Nations (UN) Human Rights Council in 2011. The
Australian Government co-sponsored this resolution and has supported the UNGPs
since their inception.*

Globally there is growing evidence of the uptake of the UNGPs by business and
industry associations, multi-stakeholder initiatives and the integration of the UNGPs
into a wide range of standards, laws and policies. However, such efforts have coincided
with a range of tragic events with ongoing repercussions, such as the collapse of the
Rana Plaza garment factory building in Bangladesh in 2013, which killed at least 1,132
people.® They have also dovetailed with a growing focus on ‘stakeholder capitalism’,
sustainability and environmental, social and governance (ESG) issues, and recognition
of the material risk that human rights issues increasingly pose to business. As the
global consensus on the normative authority of the UNGPs continues to grow,
business and governments are facing increasing pressure from consumers, investors
and civil society organisations to implement the UNGPs in a substantive way. Despite
this pressure, there remains a gap between the principles and practice.

June 2021 marked the 10-year anniversary of the introduction of the UNGPs. This
milestone provides an important opportunity to reflect on progress made in Australia
towards their implementation and to identify gaps in policy, law and practice, and to
explore possible solutions.

1.1 Report overview

Section 2 of this report outlines what the ‘Protect, Respect and Remedy’ framework of
the UNGPs expects from States (including Australia) and business including investors,
highlights the global momentum towards implementation of the UNGPs and explains
the relationship between the UNGPs and other international frameworks, such as the
UN Sustainable Development Goals.

Section 3 acknowledges progress and identifies gaps around implementation of the
UNGPs in Australia in the following six focus areas:

3.1 Combatting modern slavery

3.2 Embedding human rights due diligence into business practice

3.3 Respecting the land rights of Aboriginal and Torres Strait Islander peoples
3.4 Addressing the adverse human rights impacts of climate change

3.5 Leveraging the role of institutional investors

3.6 Ensuring access to remedy for victims

At the Crossroads ¢ 2021 ¢ 11



Chapter 1 | Introduction

The report also contextualises Australia’s progress
towards implementation of the UNGPs through
comparisons with other countries and draws on
insights from key Australian stakeholders drawn
from business, civil society, unions and academia
(see the Acknowledgements at the end of this
report).

While the six focus areas covered by this report are
among the most significant business and human
rights issues for Australia, they reflect only a portion
of the diverse human rights issues that arise in the
context of business activities. For example, there
are important human rights considerations relating
to: the development and impacts of technology;
the relationship between corruption and human
rights harms; the content and implementation of
international trade and investment agreements;
and the practices of business in conflict or post-
conflict settings and economic actors owned or
controlled by States. In addition, certain groups -
such as women and children, migrant workers and
human rights defenders - are often particularly
vulnerable to business-related human rights abuse
and require specific attention.

A global stocktake on the
implementation of the UN Guiding
Principles on Business and

Human Rights

A wider global stocktake on the
implementation of the UNGPs is currently
being conducted by the UN Working
Group on the issue of human rights

and transnational corporations and

other business enterprises (UN Working
Group on BHR). To date, that project

has culminated in a June 2021 report,
Guiding Principles on Business and Human
Rights at 10: taking stock of the first decade,
which will be followed in late 2021 by a
Roadmap for the next decade report with
recommendations for the implementation
of the UNGPs globally in the next

10 years.®

Section 4 of this report reflects on this report's
findings, reiterates the recommendations

of the call to action for business, investors

and Government, and highlights the range of
stakeholders involved in their implementation,
and more generally in advancing the UNGPs.

12



CHAPTER

The UN Guiding Principles on
Business and Human Rights

The UNGPs are an authoritative global standard introduced in 2011 that articulates
the current expectations on States and businesses with respect to preventing and
addressing adverse business impacts on human rights. They seek to address the
‘governance gaps’ around business accountability for human rights impacts, which
arise in part from the disconnection between the globalised nature of contemporary
business and the often weak or non-existent state-based regulation of business
conduct with respect to rights.

The UNGPs comprises 31 principles within a three-pillar framework, referred to as
the ‘Protect, Respect and Remedy’ framework.

UNGPs
_ )

Corporate
responsibility to
respect
Access to
remedy

(@]
=
2,
o Y
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()]
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Pillar I: the State duty to protect against human rights harmes,
including by business

Pillar ll:  the business responsibility to respect human rights

Pillar Ill:  the need to ensure that there is access to remedy for
business-related human rights harms
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Chapter 2 | The UN Guiding Principles on Business and Human Rights

2.1 Pillar I: The State duty to protect
human rights

Pillar | reflects the general position in international
law that each State has a duty to protect against
human rights harms by businesses in their territory
and jurisdiction, including through effective laws,
policies, regulation and adjudication. The UNGPs
suggest that to fulfil this duty and foster business
respect for human rights, States should use a ‘smart
mix' of measures including mandatory, voluntary,
international and national initiatives. States are also
expected to protect against human rights harms

by business enterprises they own, control, which
receive substantial State support (including for
example, export credit agencies), including where
its acts can be attributed to the State.” States are
also expected to promote respect for human rights
through their commercial transactions, including
procurement activities.® The implementation

of Pillar | is most notably reflected through the
introduction of National Action Plans on Business
and Human Rights, which have been developed

or are under development in 43 countries with a
mixed record of success.’

In 2017, the Australian Government established a
multi-stakeholder advisory group to consider the
implementation of the UNGPs in Australia.”® The
advisory group made a range of recommendations
to the Australian Government, including the
development of a National Action Plan, but this
has not been progressed by the Government. The
implementation of Pillar | by States is also reflected
in the emergence of a range of domestic legislation
and policy. Key examples include modern slavery
reporting laws in the UK, California and Australia,
and human rights and environmental due diligence
laws in France, Norway, the Netherlands and
Germany, and potentially across the European
Union.” The UNGPs have also been incorporated
into a range of international soft law standards,
most notably the OECD Guidelines, as well as
international arbitration rules and corporate
benchmarking initiatives."

2.2 Pillar 1l: The business
responsibility to respect human
rights

Pillar Il of the UNGPs sets out the expectation that
all businesses have a ‘responsibility to respect’
human rights, regardless of their size and wherever
they are operating. The UNGPs explain that the
business can demonstrate they are meeting their
responsibility to respect human rights by having:

+ a public policy commitment to respect
human rights

+ a continuous process of ‘human rights due
diligence’, to identify, prevent, mitigate and
account for adverse human rights risks
and impacts, arising from their activities or
relationships - such as in their supply chain

+ providing for or cooperating in the
remediation of human rights harms if they
occur.

The UNGPs recognise this will be an ongoing
process and ask that businesses start by addressing
their most severe risks of harm to people first.
Importantly, the business responsibility to respect
human rights extends to operating contexts in
countries that lack sufficient laws or regulation
requiring businesses uphold international human
rights standards. The implementation of Pillar

Il is demonstrated by the uptake of the UNGPs

by leading businesses globally, through human
rights policies and due diligence (either voluntarily
or in response to regulation) and supported by

a proliferation of practical and interpretative
guidance across different sectors.

The UNGPs differ from traditional notions of
‘corporate social responsibility’. While corporate
social responsibility is voluntary, the UNGPs are
a universal standard, which apply regardless

of whether businesses adopt the UNGPs. The
UNGPs focus on risks of harm to people (rather
than to business) and expect businesses to 'know
and show’ their human rights risks and how they
are addressing them. The UNGPs are also clear
that a business cannot offset its human rights
responsibilities in one area by ‘doing good' in
another.



2.3 Pillar I1l: Access to remedy

Pillar Il asks States and business to take
appropriate steps to ensure victims of business-
related human rights harms have access to

remedy, including through judicial, administrative,
legislative, or company level grievance mechanisms.
While there is, in theory, a wide range of options
for remedy, in practice there is ‘not enough

actual remedy'."® In Australia, and globally, Pillar
[Il'is under-implemented, especially in relation to
ensuring pathways to remedy for victims of harms
occurring extraterritorially. As a result, a parallel
process is underway at the UN to develop a binding
treaty on business and human rights that seeks

to provide more concrete pathways to remedy for
victims. The treaty’s proponents intend that it will
address the limitations of the UNGPs including their
voluntary nature.

2.4 The relationship between the
UN Guiding Principles on Business
and Human Rights and other
international standards

(a) The UNGPs and the OECD Guidelines on
Multinational Enterprises

The OECD Guidelines for Multinational Enterprises
(OECD Guidelines) are a set of State-backed
recommendations on standards for responsible
business conduct, which 48 signatory governments,
including Australia, have asked their multinational
enterprises to observe wherever they are operating.
The OECD Guidelines provide a standard for
responsible business conduct across a range of
related areas such as human rights, labour rights,
environment, information disclosure, industrial
relations, tax and bribery."™ The OECD Guidelines
were revised in 2011 to include a new human rights
chapter that is consistent with the UNGPs, and to
apply the due diligence framework of the UNGPs to
the responsible business conduct areas in the OECD
Guidelines.’® The OECD Guidelines also provide for
a complaint mechanism (called a ‘National Contact
Point’) for breaches of the standards in the OECD
Guidelines, which is discussed in Part 3.6 - Ensuring
Access to Remedy for Victims.

At the Crossroads ¢ 2021 15



Chapter 2 | The UN Guiding Principles on Business and Human Rights
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(b) The UNGPs and the SDGs

In 2015, the UN Sustainable Development Goals
(SDGs) were adopted by all UN member states. The
17 SDGs provide a shared global framework for a
sustainable and just future and call for concerted
action by governments, business and civil society
to end poverty, foster just and inclusive societies
and ‘realise the human rights of all'.'” The SDGs
are underpinned by human rights standards'®
and cover a wide range of sustainability goals

- including on gender quality, climate change,
biodiversity, decent work and sanitation. They
explicitly call for business to be a key partner in
achieving the SDGs, while protecting rights in
accordance with the UNGPs."™ The UN Working
Group on Business and Human Rights has
explained that the most powerful way businesses
can contribute to the SDGs is to first conduct due
diligence in accordance with the UNGPs to prevent
and mitigate a business’ own adverse impacts

in SDG goal areas.?® The UN Working Group on
Business and Human Rights explains:

Business strategies to contribute to the
Sustainable Development Goals are no
substitute for human rights due diligence ...
businesses need to realize and accept that
not having negative impacts is a minimum
expectation and a positive contribution to
the Goals.”

(c) The UNGPs and the Global Compact
Principles

The UN Global Compact (UNGC) is a voluntary
initiative established in 2000 that seeks to align
business operations and strategies with ten
universally accepted principles in the areas of
human rights, labour, environment, and anti-
corruption (the Global Compact Principles).2?

The Global Compact Network Australia is the
Australian chapter of the UNGC and in 2020 had
108 business members. The Global Compact
Principles laid the foundations for the adoption
of the UNGPs in 2011,2® and UNGPs are now the
authoritative framework that informs the Global
Compact Principles as they relate to respecting
human rights.?* All businesses have a responsibility
to respect human rights in accordance with the
UNGPs, regardless of their size, sector or whether
they are members of the UNGC.



CHAPTER

Key business and human
rights issues in Australia

The following sections explore the implementation of the UNGPs across a number of
priority issues within the Australian business and human rights landscape.

3.1 Combatting modern slavery

Modern slavery occurs in every region of the world, including in Australia. The
International Labour Organization (ILO) and Walk Free estimate that there are more
than 40 million people around the world who can be categorised as modern day
slaves.? The Australian Government estimates that are at least 1,900 victims of
modern slavery in Australia,?® as a conservative estimate.

There is no globally recognised definition of modern slavery. It is an umbrella term that
incorporates a range of serious exploitative practices, including: trafficking in persons;
slavery; servitude; forced marriage; forced labour; forced marriage; debt bondage;
deceptive recruiting for labour or services; and the worst forms of child labour.?” Each
of these terms is defined in treaties of the UN and the ILO.

Forced labour is a form of modern slavery particularly relevant to workplace
exploitation and often prevalent in global supply chains. Forced labour is defined in
ILO Convention No. 29 as work that people must perform against their will under the
threat of punishment.?® Of the 25 million people the ILO estimates to be working as
forced labourers, 16 million of these are working in the private economy and half of
those are experiencing debt bondage (where individuals work to pay off a debt, while
losing control over working conditions and repayments).?® Modern slavery is best
understood as existing on a continuum of exploitation.?® Such an outlook recognises
that people can be exposed to working conditions that gradually worsen, sometimes
leading to modern slavery.

Modern slavery is a term that has contemporary resonance and is of increasing
concern to governments, business, trade unions, civil society, investors and
consumers. The SDGs call for the abolition of modern slavery by 2030.3" Based on
current estimates, ‘that means around 10,000 people need to escape from slavery each
day'.*?

The COVID-19 pandemic has exacerbated the risks of modern slavery and the impacts
have fallen most severely on vulnerable populations, including those working in
essential industries producing food and medical equipment.®* The UN ‘recommends
that States ensure implementation of the UN Guiding Principles on Business and
Human Rights ... and increase awareness of contemporary forms of slavery and the
risks faced by the vulnerable workers among businesses’,** to better address these
impacts.

Australia’'s Modern Slavery Act was adopted in 2018, seven years after the introduction
of the UNGPs. The UNGPs embody ‘principled pragmatism*> as a means of connecting
businesses with their rights responsibilities. This pragmatism is also evident in
Australia’s approach to addressing modern slavery, which emphasised corporate
reporting as the key to combatting the problem. Stakeholders interviewed for this
report agreed that the UNGPs had a more indirect, rather than direct, impact on the
development of this approach.

At the Crossroads ¢ 202117
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Chapter 3 | Key business and human rights issues in Australia

Since 2011, the socialisation of the UNGPs among
governments, business and civil society has laid
the groundwork for greater acceptance of the
need to establish laws linking business with rights
responsibilities. While the Modern Slavery Act
does not directly reference the UNGPs (although
reference in s 16 to due diligence stems from the
UNGPs), their influence is more directly evident in
the accompanying Government guidance which
draws on the UNGPs framework to discuss the
responsibility of business to take action to combat
modern slavery.?®

(a) Australia’s Modern Slavery Act

From 2020, Australian businesses, universities and
not-for-profits with an annual consolidated revenue
of $100 million or more, are required to publish an
annual ‘modern slavery statement’. This expectation
also applies to the Commonwealth Government.
Section 16 of the Modern Slavery Act requires these
annual public statements to detail: the identity,
structure, operations and supply chains of the
reporting entity, the modern slavery risks identified,
actions taken to assess and address these risks
(including due diligence and remediation), how

the entity assesses the effectiveness of such

actions and the process of consultation with other
entities it owns or controls, plus other relevant
information. Statements must be approved by the
principal governing body of the entity (a company's
board of directors, or equivalent) and signed

by a responsible member of the entity. To date,
more than 4,400 entities have submitted their
statements, which are published on a free, online,
government-run register. While not required by the
Modern Slavery Act, the Government's guidance
encourages reporting entities to conduct human
rights due diligence in line with the UNGPs to
identify and respond to modern slavery risks.

(b) Progress to date

The Modern Slavery Act and the Government's
supporting guidance has helped to socialise some
Australian businesses to the UNGPs and their
responsibility to respect human rights. However,
early analysis of the first year of statements
indicates mixed results, with varied levels of
corporate engagement with modern slavery risks.

A study of modern slavery reports from ASX200
companies notes that they demonstrate a ‘race to
the middle approach (seeking to satisfy the legal
requirements of the Modern Slavery Act without
disclosing more than key peers).3” Another report
on the first year of statements noted that while
‘some organisations have gone to extensive lengths
to understand their supply chains and the risks
that lie within it ... Others have barely scratched
the surface.”® An analysis of reports issued by the
property sector acknowledged that while property
owners are making commitments to eradicate
modern slavery, they are ‘failing to meaningfully
engage workers in their supply chains' and there

is a danger of ‘cosmetic’ rather than substantive
compliance with the law and its purpose to reduce
modern slavery.*

The danger of encouraging cosmetic rather than
substantive compliance with the Modern Slavery
Act was a common concern raised by stakeholders
interviewed. Criticisms of the Modern Slavery

Act include the lack of effective enforcement
mechanismes, too little focus on remediation

and support for survivors and the absence of an
independent modern slavery commissioner who
could coordinate and oversee regulatory responses.

These concerns, and the variable reporting
responses, are consistent with evidence to date
gathered from other jurisdictions, such as the
United Kingdom (Modern Slavery Act 2015) and
California (California Transparency in Supply
Chains Act 2010), which have also adopted a
mandatory disclosure approach to addressing
modern slavery. The rationale behind these laws,
and that of Australia’s Modern Slavery Act, is that
the reputational implications of forced disclosure
will compel companies to undertake human
rights focused examination of their supply chain
practices and thus improve respect for human
rights and reduce modern slavery. However,
simply institutionalising transparency is unlikely to
lead automatically to improvements in corporate
behaviour, although it is a useful first step. What
is key, is ensuring that the laws encourage a move
toward substantive compliance with human rights
standards and which prioritise practices and
accountability not just policies and processes.



The application of the Modern Slavery Act to

the Australian Government is an important
development and first step towards partial
application of the UNGPs to the Australian
Government's procurement activities, in accordance
with the first Pillar of the UNGPs. The Government's
first modern slavery statement has provided

early signals that the Government is laying the
groundwork to establish improved practices in
responding to modern slavery risks in government
procurement. Given the Australian Government's
significant annual public procurement budget,
government-led modern slavery risk management
has the potential to drive modern slavery risk
management practices throughout parts of the
Australian market.

(c) Looking ahead

What is increasingly evident is that reporting
alone will not end modern slavery and multiple
mechanisms and a diversity of stakeholders are
needed to address this challenge. The Modern
Slavery Act is scheduled for review in 2022, which
provides an opportunity to strengthen the law
and focus on enforcement and remediation to
ensure substantive compliance with the purpose
of the law, and to consider the establishment of
an Independent Anti-Slavery Commissioner and
a national compensation scheme for victims in
Australia.

Other useful complementary legislative measures
that have been proposed that would support the
Modern Slavery Act include the establishment of
an Australian Magnitsky-style law* and a US-style
customs law to ban goods produced by forced
labour.*" New South Wales (NSW) is the only
Australian state or territory to have passed its own
modern slavery legislation, however the NSW Act
is yet to be enacted. While effective and improved
legislative approaches are crucial (including
strengthening the enforcement framework), so too
is the response of business to rise to this challenge
by providing meaningful disclosure on modern
slavery risk, conducting human rights due diligence
and establishing a process for remediation in line
with the UNGPs.

See the call to action for:

* business and investors -
recommendations 1(a), (b) and (c)(i)

« Government - recommendation 3(a)
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3.2 Embedding human rights due
diligence into business practice

Human rights due diligence is a concept that is
gaining traction in the business and human rights
field. It is essentially asking business to 'know
and show’ what they are doing to prevent and
mitigate human rights abuses. Due diligence is an
integral component of the UNGPs and its effective
development, and implementation is noted as

a shared responsibility of both government and
business. It was introduced in the UNGPs as

the primary tool by which businesses, including
investors, could discharge their responsibility to
respect rights.

Human rights due diligence

Human rights due diligence, as set out
in the UNGPs, is comprised of four
key elements. Namely, businesses are
expected to:

1. assess their actual and potential
adverse human rights impacts

2. integrate these findings internally and
take appropriate preventative and
mitigating action

3. track the effectiveness of their
response

4. publicly communicate how they
are addressing their human rights
impacts.*?

UNGP 17 sets out the basic parameters of the
recommended due diligence process and notes that
human rights due diligence may cover impacts a
business causes, contributes to or is directly linked
to it via its operations and relationships (such as
supply chains), and will vary in complexity according
to the size of the business and the severity of risk.*

A key feature that distinguishes human rights due
diligence from traditional corporate due diligence is
that human rights due diligence focuses primarily
on detecting the risks that the company may pose
to people, as opposed to risks to the business. As
such, human rights due diligence is designed to
be an ongoing interactive mechanism that keeps
the business apprised of its impact on workers
(including throughout their global supply chains),
the community and a broader set of stakeholders.
Like other risk management frameworks, human
rights due diligence expects that businesses will
prioritise addressing their most severe risks of
harm to people first.

Since the advent of the UNGPs in 2011, there have
been significant advances in further defining and
refining the concept (including by the OECD),* and
in some select cases, legally mandating companies
to conduct such assessments. The recent moves
to make human rights due diligence mandatory in
some jurisdictions comes after ten years of limited
uptake by business and some lingering ambiguity
about what due diligence should entail. In a 2020
study conducted by the European Commission

on options for regulating due diligence, only one-
third of business respondents indicated that they
currently undertook some form of due diligence.*

(a) Human rights due diligence in Australia

Due diligence is briefly referenced in s 16 of the
Modern Slavery Act and discussed in more detail in
the accompanying Government guidance.*® There is
early evidence that a limited number of Australian
businesses reporting under the Modern Slavery
Act are beginning to implement human rights due
diligence processes to identify and address their
modern slavery risks.*” The possibility of more
firmly embedding human rights due diligence into
the modern slavery law has long been considered
as part of the Modern Slavery Act's review, with the
2017 Modern Slavery Act Inquiry’s Hidden in Plain
Sight report noting that ‘any further due diligence
measures should be considered as part of the three
year review' (due in 2022).%



A 2020 report from the Australian Law Reform The new EU regime will add to existing legal

Commission also recommended strengthening obligations and further codify existing soft law
Australia’s framework for addressing corporate frameworks. It will also be relevant to legal actions
human rights abuses (including but not limited for alleged human rights abuses, establishing the
to modern slavery) by making human rights due standard of conduct expected from companies.
diligence mandatory.* Utilising due diligence to However, the potential enforcement framework
prevent social harms is already used in Australia remains as yet unclear. Also in 2021, both Germany
in environmental law including, for example, in and Norway proposed new laws on mandatory
the lllegal Logging Prohibition Act 2012 (Cth), which human rights and environmental due diligence in
creates an offence of failing to have in place supply chains.’® These new laws follow the 2017
adequate due diligence procedures in relation to French Corporate Duty of Vigilance Law, which
the importation of illegally harvested timber (ss requires large French companies to identify and
12-14). The regulations outline the specific ways prevent adverse human rights and environmental
in which business should conduct due diligence, impacts, including those resulting from their supply
including the requirement for adequate record- chains. They also follow the 2019 (not yet enacted)
keeping. Dutch Child Labour Due Diligence Act that will
require companies selling products or services to
(b) The global outlook Dutch end-users to identify whether child labour is
present in their supply chain and, if this is the case,
Globally several countries continue to advance to develop a plan of action to address it and issue a
proposals to implement laws focused on due diligence statement. Australian businesses with
human rights due diligence and disclosure. On exposure to European markets via their operations
29 April 2020, the European Commissioner for or subsidiaries will likely feel the effects of this
Justice announced that the European Council expanding regulatory landscape.®'
would introduce rules for mandatory corporate
environmental and human rights due diligence The French and Dutch laws provide for stronger
in 2021. The announcement was the latest in a enforcement measures than the Australian, UK
series of developments representing a rising tide and Californian modern slavery laws (discussed
of human rights and environmental due diligence in Section 3.1). In France, a court may impose
obligations. an injunction on companies to comply with the

vigilance requirements (akin to a duty of care)

and companies may potentially be held liable
under a civil lawsuit where companies have failed
to implement due diligence plans and harm has
occurred that can be causally linked to that failure.
The Dutch law actively involves the regulator in the
enforcement framework and provides for a process
of due diligence implementation and the potential
for fines to be imposed for noncompliance. This
series of developments clearly represents a rising
tide of mandatory human rights and environmental
due diligence obligations that is relevant and
influential on how a stronger rights-respecting
business regulatory framework may be designed in
Australia.
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(c) Moving forward: What role is there for
mandatory due diligence in Australia?

Stakeholders interviewed for this report generally
acknowledged that there needs to be greater
definitional clarity around the concept of human
rights due diligence but a cross section of
interviewees from business and civil society all
agreed on its potential utility in strengthening
Australia’'s business and human rights regulatory
framework. Mandating human rights due diligence
would essentially create a ‘do no harm’ standard of
care, guided by the processes set out in the UNGPs.
It is critical, however, that is does not become just a
tick-box list of actions for companies to follow or an
over-reliance on formalistic social audits.>

The UNGPs introduced human rights due diligence
as a comprehensive, proactive, preventive (or
mitigating) repeated exercise, to discover actual and
potential human rights risks in business activities.
This aim of encouraging substantive actions, rather
than shallow or cosmetic or ritualistic management
of human rights risk, is what any new law must
strive for. A clear enforcement framework,

which may include both incentives (including
education and access to procurement contracts)
and sanctions (including penalties and liability) to
encourage behavioural change, is key to designing
effective regulation.> Both the standards which
establish the human rights due diligence approach
and the accompanying enforcement framework
must not be an afterthought (or outsourced to the
market as in the Modern Slavery Act), but designed
as close-fitting pieces of the one puzzle. Due
diligence should not be one size fits all, and what

in the end is considered effective and reasonable
must be assessed based on each company’s unique
operations which aligns with the due diligence
requirements set out in UNGP 17.

See the call to action for:

* business and investors -
recommendations 1(a), (b) and (c)

« Government - recommendation 3(b)

3.3 Respecting the land rights
of Aboriginal and Torres Strait
Islander people

Globally, indigenous peoples are disproportionately
negatively impacted by business activities and
operations.>* Recognising the challenges that
indigenous peoples face in realising their rights,
the UNGPs acknowledge that special attention may
need to be given to their unique experiences and
that supplementary principles and standards, such
as the United Nations Declaration on the Rights

of Indigenous Peoples (UNDRIP), are relevant.®
UNDRIP provides a framework for the protection
of the rights of indigenous peoples and should

be used alongside the UNGPs.>* UNDRIP sets out
how existing human rights treaties apply in the
particular circumstances of indigenous peoples. For
governments, this means ensuring that measures
to fulfil their state duty to protect are implemented
in accordance with UNDRIP, and for businesses,
that human rights due diligence is conducted in a
way that respects the rights of indigenous peoples
including their right to free, prior and informed
consent, even if domestic legislation does not
require it.

UNDRIP was endorsed by the Australian
Government in 2009. While not legally binding,
UNDRIP elaborates on how the rights contained

in a range of international human rights treaties
apply to the specific circumstances of indigenous
peoples globally. At the heart of UNDRIP are the
concepts of self-determination and free, prior and
informed consent, which are fundamental elements
of the rights of indigenous peoples. According

to the International Work Group for Indigenous
Affairs, free, prior and informed consent is ‘an
indispensable aspect of the full operationalisation
of the Guiding Principles in the indigenous

rights context'.>” Additional principles enshrined

in UNDRIP, which are critical to ensuring the
realisation of land rights for indigenous peoples,
include the protection of culture and equality and
non-discrimination.>® Notably, article 31 of UNDRIP
states that:

Indigenous peoples have the right to maintain,
control, protect and develop their cultural
heritage, traditional knowledge and traditional
cultural expressions.*



Free, prior and informed consent

A 2010 Oxfam guidance on the meaning
of free, prior and informed consent
reflects the following:

Free means no force, coercion,
intimidation, bullying and/or time
pressure.

Prior means that indigenous peoples
have been consulted before the
activity begins.

Informed means that indigenous
peoples are provided with all of
the available information and

are informed when either that
information changes or when there
is new information. It is the duty of
those seeking consent to ensure
those giving consent are fully
informed.

Consent requires that the people
seeking consent allow indigenous
peoples to say ‘yes' or ‘no’ to
decisions affecting them according to
the decision-making process of their
choice. To do this means indigenous
peoples must be consulted and
participate in an honest and open
process of negotiation that:

» balances out differences in
power between the negotiating
parties

» ensures indigenous peoples
are able to specify which
representative institutions are
entitled to express consent on
behalf of the affected peoples or
communities.®

Land and country play a critical role in the lives

of Aboriginal and Torres Strait Islander peoples.
Yet, overdevelopment, extensive mining and the
impacts of climate change have often prevented
Aboriginal and Torres Strait Islander peoples

from accessing, caring for and protecting country
including cultural heritage sites.®' This has had

a huge impact on Aboriginal and Torres Strait
Islander peoples’ ability to exercise their right to
cultural practices (UNDRIP art 11) and other cultural
rights. Recent events, such as the destruction

of Juukan Gorge, along with issues related to

racial equality and discrimination amplified by

the Black Lives Matter movement, have thrown
into the spotlight the work that needs to be done
to bridge the gap between international human
rights standards and their realisation for Australia’s
Aboriginal and Torres Strait Islander peoples in the
context of business activities.
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Juukan Gorge

In 2020, Rio Tinto blew up 46,000 year-
old Juukan Gorge rock shelters in the
Pilbara region of Western Australia. The
destruction of the Aboriginal heritage
sites drew extensive domestic and global
attention and has highlighted the need for
corporate, cultural and legislative change.
There was also significant pressure and
scrutiny from investors, ultimately leading
to the resignation of the CEO and two
senior executives.®?

Following the incident and extensive
public outcry, the Joint Standing
Committee on Northern Australia
launched an inquiry into how the
destruction of the caves came about,
the processes that failed to protect the
site, the impacts on Traditional Owners,
and the legislative changes required to
prevent such incidents from recurring.®
Although the Committee's final report
remains pending, the Committee has
found that, based on the evidence
received to date, the legal framework
for the protection of Aboriginal heritage
in Australia remains inadequate® and
without ‘government and industry action,
indigenous heritage will continue to be
at risk’.%°

(a) The long road to securing land justice
in Australia

Unfortunately, Juukan Gorge is not an anomaly.
There are many examples, including some later
examples where companies have failed to engage
in meaningful human rights due diligence processes
and obtain free, prior and informed consent before
permanently destroying culturally significant sites.%¢

Moreover, access to justice and compensation

for land dispossession is a key area of ‘unfinished
business' that remains unresolved for Aboriginal
and Torres Strait Islander peoples.®” Australia’s
performance in this area has also been scrutinised
at the international level, with the UN Committee on
the Elimination of Racial Discrimination expressing
concerns about the lack of free, prior and informed
consent in relation to extractive and development
projects in Australia.®®

Beyond the failings of companies to engage in
effective due diligence processes, there are many
challenges associated with the legal regime related
to land rights and native title. Despite the growing
domestic and international recognition of the need
for free, prior and informed consent, it is not yet
effectively embedded into Australian law.

The Native Title Act 1993 (Cth) is the legal avenue to
recognise native title in Australia and to regulate the
interaction between native title rights and interests
and other interests.®® Yet a number of barriers

exist that impede First Nations peoples in Australia
from realising benefits from the native title regime.
These include: the overly high burden of proof
required to prove connection to country; the
significant power imbalance enshrined in the Native
Title Act 1993 (Cth) when it comes to negotiating
acts by third parties on native title land; a lack of
knowledge (among all parties) of native title rights
(and interactions between native title rights and
rights in other state and territory-based land rights
regimes); the complexity of funding arrangements
and lack of resources for claiming native title; and
the lack of resources to manage land held under
native title and to negotiate with third parties
regarding acts on that land.”® Furthermore, the
system is highly complex and technical in nature
with multiple legislative regimes relevant to native
title and related claims and negotiations at the
federal, state and territory levels, including land
rights regimes as well as heritage laws and the laws
relating to corporations and trusts.” The native title
system can also be socially destructive, causing or
exacerbating tensions and lateral violence within
communities.”



(b) Catalysts for change

Despite the overall lack of progress in this

area, interviewees highlighted that there are a
number of emerging drivers of positive change.
For example, Reconciliation Action Plans have
provided a platform within the corporate sector

to discuss and foster reconciliation, but also
increase the understanding of human rights more
broadly. However, there is always a danger of

such plans being used for ‘greenwashing’ and the
avoidance of substantive action. The action taken
by Reconciliation Australia to remove companies
from its Elevate Action Plan Program may be a
useful accountability tool.”? The increasing rise in
investor action on indigenous consent and land is
also a positive development,’ along with a growing
collaboration between investors with community
groups and Aboriginal leaders.”> Another welcome
development has been the corporate support from
a range of major Australian businesses for the
Uluru Statement from the Heart, and its call for
implementation of a constitutional voice, treaty and
truth-telling processes.”®

(c) A need for greater action

2022 marks the 30 anniversary of the landmark
Mabo decision which held that the common law

of Australia recognised a concept of native title to
the traditional lands and waters of Aboriginal and
Torres Strait Islander peoples in Australia. It led to
the introduction of the Native Title Act 1993 (Cth).
Yet, the realities that many Aboriginal and Torres
Strait Islander people face in securing rights under
the Native Title Act highlight the significant need for
greater action by governments and business.

Although beyond the scope of this report,
stakeholders interviewed highlighted that while it is
important to address the deficiencies of the native
title system, any action in this area must sit within

a broader reform agenda that is grounded in voice,
treaty and truth. This has also been emphasised by
June Oscar AO, Aboriginal and Torres Strait Islander
Social Justice Commissioner, who states, ‘we cannot
reduce native title to a singular focus on land.
Native title is a fundamental part of social justice -
it must sit within a whole of systems reform.””
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The interviews highlighted the need for greater
education and engagement across the business
community around the UNGPs and UNDRIP,
particularly the importance of free, prior and
informed consent and its practical application.
While the role of the extractive sector is critically
important in this area, education and awareness
raising efforts must go beyond this sector. The UN
Global Compact Network Australia has played a
leading role in this regard with the development
of guidance for Australian businesses on
implementing UNDRIP.78

Overall, when compared to some other areas
examined in this report, progress in UNGPs
implementation in relation to land rights and native
title is lagging. Moving forward, both government
and business must invest significant resources to
ensure greater implementation of the UNGPs in a
way that is fully grounded in the key principles of
self-determination and free, prior and informed
consent.

See the call to action for:

* business and investors -
recommendations 1 (a), (b) and (c)(iii)

« Government - recommendations 3(b)
and (c)

3.4 Addressing the adverse human
rights impacts of climate change

The relationship between human rights and
climate change is clear. The UN Office of the

High Commissioner for Human Rights (OHCHR)
highlights that globally rising temperatures due to
human activity are contributing to extreme weather
events including floods, droughts, heatwaves,
cyclones, rising sea levels and biodiversity loss and
ecosystem collapse.” The 2021 report of the UN
Intergovernmental Panel on Climate Change (IPCC)
warned that extreme weather events are increasing
in frequency and intensity.%°

The physical impacts of climate change have

direct and indirect negative impacts on virtually all
human rights, including the right to life, adequate
food, health, water and sanitation, adequate
housing, self-determination, and cultural rights.?’
Climate-related human rights impacts are expected
to include death, injury, disease, malnutrition,
displacement, and loss of livelihood, among

other harms, and are already disproportionately
affecting the world’'s most vulnerable.t2 The UN
Secretary-General has described climate change as
‘the biggest threat to our survival as a species and
is already threatening human rights around the
world'.8

Australians have begun to experience increased
frequency and severity in extreme weather

linked to climate change, including bushfires and
extreme heat along with ocean warming with
damage to marine ecosystems.® These events
affects Australians’ rights to life, to health and to
enjoy and benefit from culture, among others.®> It
disproportionately affects socially disadvantaged
Australians and Aboriginal and Torres Strait
Islander people due to their connection with
country.8¢ Climate change also poses a serious
threat to Australia’s Pacific Island neighbours due to
rising sea levels, and is linked to increased modern
slavery risks.®

Government and business responses to climate
change tend to be approached primarily through
an environmental or economic lens, however given
the significant human rights implications of climate
change, a wider human rights lens is also needed.

(a) Climate change, global targets and
a just transition

Urgent concerted action from governments and
business is required to address climate change

and its human rights impacts. The 2015 Paris
Agreement, adopted by 196 countries including
Australia, aims to limit global warming to well below
2°C, and preferably to 1.5°C compared to pre-
industrial levels.t8 In 2018, an IPCC report explained
that even if global warming is limited to 1.5°C,
there will still be significant impacts on the planet
and human rights, which are expected to increase
considerably in severity with 2°C warming.&



In 2018, the IPCC explained that for there to be a
reasonable chance of limiting global temperature
rises to 1.5°C, greenhouse gas emissions
(emissions) need to be reduced to 45% below

2010 levels by 2030, and reach net-zero by 2050.%°
The IPCC's 2021 report warns that, without rapid
reductions in emissions, global warming will exceed
1.5°C within the next two decades.”’ 121 countries
have committed to net-zero emissions by 2050

or earlier.”2 In May 2021, the International Energy
Agency (IEA) reported that there is a ‘narrow’ path
to net-zero 2050, which ‘requires all governments
to significantly strengthen and then successfully
implement their energy and climate policies’ and
involves no new fossil fuel projects and significant
investment in clean energy technologies, which is
‘fair and inclusive’.>® The |IEA predicts this will create
investment opportunities, millions of jobs and
growth in global GDP.*

‘The attention of governments,
regulators and investors has
recently shifted to achieving
the ‘stretch’ target under the
Paris Agreement, of limiting
global warming to 1.5°C
above pre-industrial averages,
in an effort to limit the worst
physical impacts associated
with climate change ...
Already, governments
representing more than

70% of the global economy
have announced policies to
transition their economies to
‘net zero’ by 2050 (including
every Australian State and
Territory) - in many cases
with commitments to halve
emissions by 2030 as they
work towards the longer-term
target. These global emissions
reduction commitments are
increasingly being applied
across adjacent areas of
regulation - including tariffs
and trade, and capital
regulatory requirements.’

Australian Institute of Company
Director’s Climate Risk Governance
Guide (August 2021) page 7
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Alongside the human rights impacts arising in
connection with emissions (as well as pollution,
deforestation and the like), human rights risks

also arise where climate action is not pursued in a
rights-respecting manner.*® The Paris Agreement
affirms States’ obligation to respect and promote
human rights when taking climate action and the
importance of a just transition.?® A just transition is
one that ensures the shift to a low carbon economy
is inclusive, eradicates poverty and provides decent
work and quality jobs for those affected.®” Similarly,
the SDGs stress the importance of ‘leaving no one
behind’, including in relation to SDG 13 on climate
action.

(b) UNGPs in the climate change context

The relationship between business activities,
especially those of fossil fuel companies, and
climate change is well-established.®® While the
UNGPs do not address climate change, the UN
Office of the High Commissioner on Human Rights
(OHCHR) and the UN Special Rapporteur on Human
Rights and Environment (Special Rapporteur) have
published commentary confirming the UNGPs apply
to climate-related human rights harms.*

(i) UNGPs and expectations of governments

The UNGPs reiterate that States have a duty to
protect against human rights harms occasioned
by businesses, and the OHCHR and the Special
Rapporteur have confirmed that this includes
climate-related human rights harms.’ According
to the OHCHR this means using a ‘smart mix’ of
regulation, law, policy to encourage or require
businesses to reduce emissions and take steps
to prevent climate-related human rights harms,
including transition risks.’® The OHCHR suggests
government action could include incentivising
low or zero carbon investments and requiring
businesses to: reduce their emissions; disclose
their emissions and climate risks and impacts; and
conduct human rights and environmental due
diligence to prevent, mitigate and remedy their
climate-related human rights impacts.'®?

(i) UNGPs and expectations of business

The OHCHR has confirmed that under the UNGPs,
businesses (including investors) are expected to
respect human rights in the context of climate
change, including in lobbying activities.'® The
UNGPs expect businesses to avoid causing or
contributing to human rights harms through their
own activities, including emissions, toxic wastes,
pollution and deforestation.’® Business should also
seek to prevent or mitigate harms to which they
are directly linked, including though the emissions
from their value chain, or linked to an investment.'®
This expectation has parallels with the growing
expectation globally that businesses should report
on their direct and indirect emissions, including
those arising in their supply chains, in line with
Task Force on Climate-related Financial Disclosures
recommendations.’

The cumulative and transnational nature of climate
impacts arising from emissions, and their related
individual and collective human rights harms,
create some complexity in the application of the
UNGPs, though attribution science is becoming
increasingly sophisticated.’” This complexity does
not mean businesses should delay taking steps

to address harms arising from their contributions
to climate change and engaging in mitigation and
adaption activities in a rights-respecting manner.'%
The OHCHR has also outlined that implementing
the UNGPs in the climate context means business
should: have a policy commitment to respecting
human rights, by mitigating climate change (with
specific measures to that end); incorporate climate-
related human rights risks into their human rights
due diligence; and ensure those impacted have
access to remedy.'® The Special Rapporteur has
also said that business responsibilities relating to
climate change include reducing their emissions,
including from their value chains, and publicly
disclosing their emissions and climate risks.'"°
These expectations are bolstered by a growing body
of climate-related litigation, including on human
rights grounds.™



Notable developments - Climate and human rights litigation

Challenges to government

* In 2019, the Supreme Court of the Netherlands held that the Dutch government has a duty
to protect against the adverse effects of climate change on human rights and must take
action to reduce emissions in the Netherlands.

In 2019, eight Torres Strait Islanders from low-lying islands vulnerable to climate impacts
lodged a complaint with the UN Human Rights Committee (which remains underway)
alleging that the Australian Government's inaction on climate violates their right to life and
culture.

* In 2020, a group of young people challenged the Queensland government's approval of
a coal mine. In that case, which remains underway, the young people argue the approval is
incompatible with the right to life and culture and will disproportionately impact the rights
of young people.

* In 2021, the Australian Federal Court held that a duty is owed by the Minister for the
Environment to Australian children to take reasonable care to avoid causing injury arising
from the impacts of climate change, when considering whether to approve the extension
and expansion of a coal mine. The Minister has lodged an appeal against this judgment.

Challenges to business

* The Commission on Human Rights of the Philippines investigated a complaint brought by
Greenpeace and other civil society organisations against 50 major fossil fuel companies
(Carbon Majors), which relied on the UNGPs. In 2019 the Commission said that the
significant, collective contribution of the Carbon Majors to climate change violated the
human rights of Filipino people.

* In alandmark case in 2021, the District Court of the Hague held, relying on a range of
grounds including the UNGPs, that by 2030 Royal Dutch Shell (Shell) has an obligation to
reduce the Shell group’s emissions targets in order to meet the 1.5°C target in the Paris
Agreement.?
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Applying the OECD Guidelines, a number of
National Contact Points have accepted complaints
relating to climate impacts by business. For
example, in 2020, the Australian National Contact
Point (see Section 3.6) accepted a complaint for
consideration which was filed by Australian bushfire
victims and Friends of the Earth against ANZ Bank
relating to the disclosure of its reduction targets.

(c) Australia and the UNGPs in the climate
context

Australia has not formally committed to a 2050 net-
zero emissions target, but has indicated its goal is
to reach net zero emissions ‘as soon as possible,
and preferably by 2050".""* The Government has
committed to a target of reducing emissions by
26-28% below 2005 levels by 2030.""* All state and
territory governments in Australia have committed
to net-zero emissions by 2050 and there are a
range of state and federal initiatives and policies
underway to tackle climate change.

Despite these developments, in 2021 the UN-
backed annual Sustainable Development Report
ranked Australia last out of 164 countries surveyed
on progress towards SDG 13 on climate action.'™
Australia has a similar ‘Very Low’ overall ranking

in the latest annual Climate Change Performance
Index."® Australia has also had the second highest
number of climate-related cases globally (against
government and business) over the past 35 years."”
Stakeholders interviewed said there was urgent
need for increased Government action on climate
change, including the creation of a more enabling
environment for businesses to respond effectively.

The IPCC's 2021 report highlights the importance
of rapid and early emission reductions to avoid
warming above 1.5°C in the next two decades."®
There is international pressure on Australia, echoed
by Australian investors and business groups

to increase its efforts to tackle climate change,
including by formally committing to stronger 2030
targets and to net zero emissions by 2050, ahead
of the November COP26 meeting in Glasgow.'®

To help create an enabling environment that
supports and prompts businesses to take steps to
prevent climate-related human rights harms, and
to avoid the worst impacts of climate change, the
Government should make a formal commitment
to reach net zero emissions economy-wide by
2050, if not earlier and to stronger 2030 emissions
reductions targets, in line with the Paris Agreement
goal of limiting global warming of 1.5°C."2° This
commitment should be accompanied by funding,
and policy and regulatory infrastructure to support
businesses to contribute to meeting these targets,
while facilitating an orderly and just transition.™’

In 2020, the Australian Climate
Roundtable (ACR) said that Australia

is unprepared for the scale of the
climate threat.'” The ACR called on

the Government to develop a coherent
national response to climate change and
to adopt a national net-zero emissions by
2050 target for the Australian economy.
The ACR includes the Australian Industry
Group, Business Council of Australia,
Investor Group on Climate Change,
National Farmers’ Federation, WWF
Australia, Australian Aluminium Council,
Australian Conservation Foundation,
Australian Council of Social Service,
Australian Council of Trade Unions and
the Australian Energy Council.



Regulator and business focus on climate risk (and
opportunities) is growing.' Some Australian
businesses and investors are taking a leadership
role in tackling climate change, including making
net-zero commitments, reducing and disclosing
their emissions, supporting a just transition for
workers and communities and advocating for
climate action.” However, some stakeholders
suggested there was limited focus on the links
between climate and risks to people (rather than
material risks to business). It was also recommended
that sustainability professionals upskill to bridge
these traditionally siloed concerns.

See the call to action for:

* business and investors -
recommendations 1 (a), (b) and (c)(ii)

« Government - recommendations 3(d)

3.5 Leveraging the role of
institutional investors

The UNGPs apply to all businesses, including
institutional investors, (both asset owners and
asset managers, together, ‘investors’). In an
interconnected, global economy, investors are
exposed to a range of human rights risks and
impacts relating to the environment and climate
change, technology, diversity, land justice,
inequality, labour rights and many others. With
influence and reach into virtually all industries,
investors play a pivotal role in implementing the
UNGPs by setting expectations in the market

and deploying capital towards rights-respecting
businesses. However, the UN Working Group on
BHR observed in its 2021 report on institutional
investors (UN Investor Report) that, despite some
progress, the ‘vast majority of investors have yet
to meaningfully engage with their human rights
responsibilities’.'? The UN Working Group on BHR
also noted that ‘efforts to achieve the widespread
implementation of the [UNGPs] throughout the
economy will continue to be stymied unless
investor respect for human rights is sped up and
scaled up'.’?

The UN Investor Report pointed out that much of
the investment sector globally is still characterised
by a culture of ‘short-termism’, which prioritises
corporate quarterly earnings over long term
sustainability.'” However, the COVID-19 pandemic
and the climate crisis are increasing the urgency
of a wide range of human rights issues and
stakeholder expectations regarding investors’

role in meeting these challenges. Investors have a
historic opportunity to drive a just and sustainable
recovery that centres respect for human rights and
helps achieve the SDGs and limit global warming to
1.5°Cin line with Paris Agreement goals.

(a) The expectations of the UNGPs on investors

The UNGPs expect that like other businesses,
institutional investors will take steps to avoid and
address adverse human impacts in their business
activities, including as employers and as fiduciaries
acting on behalf of investors, and across their
investment activities and portfolios.’® Investors can
meet their responsibility to respect human rights
by having a policy commitment to respect human
rights in relation to investment activities, and
carrying out ongoing human rights due diligence

to identify, prevent, mitigate and address human
rights risks across their activities and portfolios,
prioritising the most severe risks.' The UNGPs also
expect investors to track and publicly communicate
these efforts, and have a process for enabling or
contributing to remediation of adverse impacts
with which they are involved. In the investment
context, UNGP ‘impacts’ are generally referred to
as ‘outcomes’.'%
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The UNGPs expect that investors will use and
build their leverage (i.e. influence), for example
through screening, stewardship activities,
investment decisions and engaging with policy-
makers and peers, to drive respect for human
rights and the adoption of the UNGPs by investee
companies in their portfolio and asset managers
in investors' value chains.”™ This means to
implement the UNGPs, investors will need to go
beyond negative or positive screening and even
some current responsible investment practices
to ensure substantive commitment to respecting
human rights. In 2020, the UN-backed Principles
for Responsible Investment (PRI), which has over
3,000 signatories representing US$103 trillion

in assets under management (AUM), reinforced
the expectations of the UNGPs in its campaign to
mainstream rights-respecting investment.”? The
UNGPs' expectations of investors are detailed in a
growing array of guides, including from the OECD,
the UN and the PRI.™*3

(b) Growing trend towards responsible
investment

In recent years there has been global growth

in responsible investment practices primarily
through the integration of ESG considerations
into investment practice. Investors increasingly
recognise that failure to manage longer-term
‘non-financial risks' such as climate change and
human rights can expose companies to material
risk and jeopardise a company’s social licence to
operate.’™* There is also a growing appreciation
by investors that consideration of non-financial
risks is permissible, and even required, in order
to fulfil their fiduciary duties.’> In 2020, ESG

investing represented US$40.5 trillion, which is over

40% of all global assets AUM.'3¢ In 2019 around
30% of Australia’s total AUM (AU$1 trillion) were
managed through ESG integration.’®” So, while
some Australian investors are putting greater focus
on ESG, alongside other responsible investment
strategies, such as SDG and impact investing, this
is still not mainstream.
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(i) The rise of the 'S"in ESG

Human rights are generally treated as a sub-
category of the ‘social’ aspect of ESG alongside
diversity, health and safety and labour rights, but
are more correctly understood as encompassing
all of the ‘S" aspects of ESG. There has traditionally
been less definitional clarity and focus on ‘S’
aspects of ESG, relative to ‘E' and ‘G’ risks.'*® The
recent so-called ‘rise of the “S” in ESG' has been
driven by growing evidence of the performance
and lower downside risks of socially responsible
investments. In addition, there is increasing
scrutiny of corporate human rights records,
lawsuits, shareholder activism and an expanding
body of regulations, stewardship codes, corporate
ESG and human rights disclosures requirements
and human rights due diligence laws. However,
there are no harmonised global ESG standards
and investors are grappling with inconsistent and
at times superficial ESG metrics and company
reporting, especially in relation to ‘S’ factors.™®
Human rights also tend to be siloed within ESG
analysis, despite human rights underpinning ‘£’ and
‘G' issues such as corporate lobbying, climate risk,
tax fairness or access to water.™’

‘Despite the trend towards
increased ESG investing,
human rights are still rarely
addressed in a systemic or
principled way’.

- United Nations Working Group on
Business and Human Rights, Taking
stock of investor implementation of

the Guiding Principles on Business and
Human Rights (2021) page 13




(ii) Investor action on human rights

Leading institutional investors in Australia and
globally are increasingly focusing on human

rights. In 2021, BlackRock, the world's largest
asset manager overseeing $US8.7 trillion in

AUM announced plans to prioritise engagement
with investees on their human rights impacts,
require robust disclosure on human rights risk
management and to vote against directors not
effectively addressing or disclosing human rights
risks or impacts.™? Coalitions of global institutional
investors (joined at times by Australian investors)
have called for better company performance on
human rights and for the introduction of due
diligence laws.' Some Australian institutional
investors have urged companies to address issues
in this report such as climate change, modern
slavery risks and protection of the cultural heritage
of Aboriginal and Torres Strait Islander peoples.

A number of stakeholders interviewed pointed to
the importance of the Government's introduction
of the Modern Slavery Act in setting expectations
and prompting investors to increase engagement
on labour rights issues arising in investee supply
chains globally and domestically, such as in the
agricultural sector. One example is a coalition of
Asia-Pacific institutional investors representing
AU$7.6 trillion AUM which have published
modern slavery risk management expectations
for Australian companies and are developing an
investee engagement strategy.’ In contrast to
legislative-led change, the Juukan Gorge disaster
involving Rio Tinto was the catalyst for investor
engagement with mining companies and First
Nations people on land rights and cultural heritage
issues, as well as increased education and policy
advocacy within the sector.'

Some international and Australian institutional
investors are also supporting shareholder
resolutions on human rights concerns.'¢ Leading
Australian investors have been engaging with
investees on climate risks and on just transition
issues for some time though these efforts have
not always been framed in human rights terms.'¥’
In 2020, the Australian Sustainable Finance
Initiative published a Roadmap for building a
more resilient and sustainable financial system,
including supporting the transition to a net-zero
economy by 2050, achievement of the SDGs and
UNGPs implementation.™® Finally, some Australian
investors are deploying capital towards realising
human rights through impact and SDG investing.
However, there is a lack of awareness within

the sector that the UNGPs also apply to these
important forms of investing to ensure they are
‘doing good' while also ‘avoiding harm'.'#

(c) Next steps to mainstream UNGPs-aligned
investment practice

Some stakeholders interviewed noted that, while
there is a general awareness of the UNGPs within
the Australian investment sector, this often does
not extend to their expectations for investors.

To meet the expectations of the UNGPs, many
investors will need to build on their existing ESG
frameworks, and take a proactive approach to
systemically managing the human rights risks

in their portfolios, including via meaningful
stakeholder engagement. A number of stakeholders
interviewed pointed to the need for increased
human rights expertise and resourcing within

the sector, and for the development of tools to
translate the expectations of the UNGPs to different
human rights risks, asset classes, investment
strategies and stages of the investment lifecycle.’®
One stakeholder suggested there was need for
codification of the expectations of investors as
fiduciaries when addressing the management of
human rights risks in company engagement and
voting on ESG-related resolutions.
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International developments

The risk management envisioned by the
UNGPs asks investors to prioritise severe
risks of harm to people rather than

the most material ESG-related risks to
investments, although these increasingly
align. This has parallels with the concept
of 'double materiality’ in the EU’s Non-
Financial Reporting Directive.' This
concept is also echoed in the EU's new
suite of sustainable finance regulations,
which are designed to drive capital
toward sustainable investments, and
increase transparency of investment
advice and decisions around ‘sustainable’
investments.™? The EU Taxonomy
Regulation, for example, provides that for
a business activity or investment product
to be ‘environmentally sustainable’ it
must meet certain ‘green’ criteria and
‘minimum social safeguards’ - the
UNGPs and OECD Guidelines.™? A Social
Taxonomy for social objectives is also in
development by the EU."™*

These regulations are expected to

affect institutional investors in other
markets. The PRI points out that given
the emerging regulations coalescing
around the UNGPs and OECD standards
‘investors can future-proof their approach
to ESG issues by implementing these
frameworks now.">>

A key challenge for investors is the historical lack

of transparency and harmonisation around ESG
ratings and methodologies for the assessment of
‘social’ risks.’® However, there are efforts underway
to standardise ESG reporting amongst standards
bodies, and in some cases, to align reporting
frameworks with the UNGPs."’

One stakeholder interviewed recommended

that ESG research providers should be required
to make their methodologies public to improve
understanding of and accountability for human
rights performance ratings of investee companies.
There is also a growing array of benchmarking
tools, metrics, research and products available

to assess investees’ human rights efforts and
impacts.'*®

See the call to action for:

* Investors - recommendations 1(a),
(b), (c) and 2

« Government - recommendation 3(e)

3.6 Ensuring access to remedy
for victims

Under international human rights law, victims

of human rights abuses have a right to an
effective remedy." This right is acknowledged
and emphasised in the UNGPs which outline an
expectation that both States and businesses have
a role to play in enabling access to remedy for
victims of business-related human rights abuses.
Despite this well-recognised right, remedy is

rare for victims of business-related human rights
harms.’®® A number of stakeholders interviewed
highlighted that a range of practical, procedural,
and legal barriers to remedy exist. For example,
workers and communities seeking remedy often
face weak regulatory environments, and significant
financial, language, evidentiary and legal hurdles
to accessing remedy, both at home and abroad.™'
In addition, retaliation against human rights
defenders advocating for corporate accountability
and remedy for their communities is increasing
internationally.’s?

The UNGPs expect that Australia will take steps

to ensure victims of business-related human

rights abuses in Australia, or involving Australian
companies operating abroad within Australia’s
jurisdiction, have access to effective remedy.'s

The UNGPs also expect States to ensure that both
judicial and non-judicial pathways to remedy are
available to victims, and to consider ways to reduce
legal, procedural and other practical barriers to
remedy.



While judicial mechanisms (i.e. courts) are essential
to ensuring access to remedy, the UNGPs also
highlight the importance of complementing and
supplementing such mechanisms with state-
based, non-judicial mechanisms (administrative,
legislative or otherwise), which tend to be much
faster, cheaper and less formal.’®* Business is also
expected to provide for or facilitate remediation
for adverse impacts that they have caused or
contributed to.

(a) Avenues to remedy for business-related
human rights harms in Australia

Australia has a patchwork of regulations targeting
corporate conduct in Australia with accompanying
judicial and non-judicial avenues to remedy for
domestic victims of human rights abuses, though
they are seldom framed in human rights terms.'®
They include federal and state-based criminal laws
that apply to corporations (including for offences
such as slavery and trafficking) and facilitate civil
claims against corporations under federal- and
state-based labour, work health and safety,
privacy, environmental, consumer, native title,
discrimination and corporations laws.¢®

Australia also has a range of non-judicial grievance
mechanisms that can provide potential pathways

to remedy in some circumstances. For example, the

Fair Work Commission, sector-based Ombudsman
offices (which deal with issues such as privacy and
health), the Australian Human Rights Commission
and state-based human rights and equal
opportunity commissions which deal in particular
with discrimination complaints, and the Australian
OECD National Contact Point (discussed below)."®”
However, this remedial landscape largely existed
prior to the introduction of the UNGPs. In addition,
the cost and complexity of accessing the court
system is still prohibitive for many Australians,
and barriers to both judicial and non-judicial
mechanisms remain, especially for certain groups
such as migrant workers and traditional owners of
land.™¢®

(b) Avenues to remedy human rights harms
involving Australian companies overseas

A key gap in Australia’s implementation of the
UNGPs is the lack of pathways to remedy for victims
of extraterritorial harms (i.e harms that occur
overseas) by Australian businesses. Australian
companies and financial entities have been linked
to allegations of a wide range of unremedied
human rights harms overseas, including worker
fatalities, environmental disasters and health
scandals, child and forced labour and land

grabs.'® For those victims where the abuse takes
place overseas, the challenges can be significant.
They often contend with a weak domestic legal
system at home or find the relevant company

is a subsidiary of a foreign multinational with
insufficient resources to allow for an effective
remedy."”® Those who seek accountability for

the conduct of Australian companies operating
overseas using the Australian legal system often
face various barriers, which will be explored further
in the following sections.
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(i) Criminal law

While a range of serious criminal offences under
the Commonwealth Criminal Code, including
slavery, human trafficking and genocide, have
extraterritorial application to Australian companies,
enforcement of criminal laws in transnational
settings is challenging for regulators.””
Prosecutions are rare, and tend not to provide
victims with a remedy."”? The Australian Law Reform
Commission (ALRC) recently recommended that
the Government consider introducing a ‘failure

to prevent' offence for specific extraterritorial
crimes.' The ALRC also suggested that the
Australian Government ‘undertake a holistic and
wide-ranging review of the regulatory framework
applying to transnational crime and the human
rights impacts of Australian businesses’, and
consider creating an extraterritorial crimes
investigations unit."”*

(i) Litigation

There are limited examples of claims being brought
in Australian courts against Australian companies
for extraterritorial human rights breaches in the
past two decades.” In Australia, while private
causes of action may be framed in tort law, there is
no direct cause of action for breach of human rights
standards that can be used to bring a civil claim
against an Australian company for extraterritorial
harms.'”® Where affected communities or workers
overseas look to bring a civil claim in Australian
courts against an Australian company, significant

barriers arise.

The time and resource intensive nature of
extraterritorial litigation places it outside the reach
of many victims and civil society organisations
seeking to assist them. Australian courts may
decline to hear the claim on the basis that

another court, often in the country where the
harm occurred, is the appropriate forum.””
Corporate law principles relating to the separate
legal personality and limited liability of companies
mean that Australian companies tend not to be
considered liable for the actions of other members
of their corporate group, such as their subsidiary
overseas.'”® A number of jurisdictions have had
developments which assist in overcoming similar
barriers.

Global Snapshot

Notably, recent landmark cases in

courts in the UK, the Netherlands and
Canada have demonstrated increased
willingness to overcome traditional legal
barriers discussed above. Courts in these
jurisdictions have agreed to hear claims
against parent companies in their home
states regarding the actions of their
subsidiaries abroad. These courts have
also taken broader views of the grounds
for establishing the existence of potential
parent company liability for human rights
and environmental harms occasioned by
their subsidiaries abroad.® In parallel
with these developments, the French Duty
of Vigilance Law has created a pathway
for large French parent companies to be
sued for human rights and environmental
harms caused or contributed to by their
subsidiaries or established suppliers,
outside of France." Similar causes of
action may be available in the EU rules for
mandatory human rights due diligence, if
they are introduced (see Part 3.2(b)).



(c) The OECD National Contact Point

Australia has recently strengthened a key non-
judicial grievance mechanism available to victims
in Australia and overseas: the Australian OECD
National Contact Point (AusNCP). The AusNCP was
established in 2001 under the OECD Guidelines

for Multinational Enterprises (OECD Guidelines),
which are a set of government-backed standards
for responsible business conduct, and include
standards on human rights, the environment,
disclosure and taxation, among others. The OECD
Guidelines require all 49 signatory states, including
Australia, to establish a National Contact Point to
conciliate complaints about breaches of the OECD
Guidelines. The UNGPs highlight National Contact
Points as key state-based, non-judicial grievance
mechanisms for providing remedy to victims of
business-related human rights abuses.™' Crucially,
complaints can be brought to the AusNCP about the
conduct of businesses in Australia, or of Australian
companies operating overseas.

Historically the AusNCP, which is housed in
Treasury, was criticised for lacking the visibility,
resources, independence and transparency
necessary to effectively deal with complaints.'®?
Following an independent review of the AusNCP in
2017, the Government enacted a range of reforms,
aimed at making the AusNCP more independent
and accessible, including through the appointment
of an Independent Examiner and multi-stakeholder
advisory board.

The AusNCP has since had an increase in
complaints and there are promising signs
regarding its potential usefulness as an avenue to
remedy. For example, in early 2020 the AusNCP’s
new Independent Examiner conciliated the
provision of financial compensation from ANZ,

a major Australian bank, to a Cambodian farming
community affected by a land grab linked to a
project financed by the bank." The AusNCP

is considering a complaint alleging ongoing
environmental and human rights impacts arising
from pollution from a mine in Bougainville, which
a company formerly majority owned by Rio Tinto
used to operate. So far, following conciliation,

Rio Tinto and the complainants have agreed to
establish a preliminary process and a plan for

a committee to progress work on the legacy
impacts of the mine.'® Civil society stakeholders
provided feedback to the recent AusNCP Peer
Review that they considered the AusNCP's
effectiveness to be linked to willingness to make
findings about breaches of the OECD Guidelines
along with recommendations for remedy. This
includes linking breaches of the OECD Guidelines to
eligibility for Government support such as export
credit finance or tender opportunities.
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(d) Company and industry-based grievance
mechanisms

The UNGPs also ask that businesses provide for

or cooperate in remediation of human rights

harms with which they are involved. This includes
establishing or participating in effective operational
level grievance mechanisms to identify risks,
address complaints early and remediate harms they

-
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have caused or to which they have contributed. The
Modern Slavery Act potentially provides impetus
for the establishment of such mechanisms, by
requiring businesses to report on the actions

taken to assess and address their modern slavery
risks including their remediation processes. The
first year of modern slavery statements suggest
that some companies have identified the need

for and/or established a process such as a
grievance mechanism to facilitate remediation for
potentially impacted individuals and communities
in accordance with the UNGPs. However, there is
very limited information on how companies are
ensuring such processes are substantive, adequate,
accessible and trusted by those in need.® There

is also limited evidence that Australian businesses
generally (including those operating in high-risk
sectors overseas) have established, participate with
peers in, or have worked with their suppliers to
create effective grievance mechanisms.
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See the call to action for:

* business and investors -
recommendation 1(b)

« Government -
recommendation 3(f)
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04 Conclusion

4.1 Business and human rights in Australia

The first decade of the UNGPs has created a shared narrative and authoritative
framework for understanding the business responsibility for human rights risks and
impacts. Internationally and in Australia the UNGPs are increasingly reflected (albeit
sometimes slowly) in changes to business practice, industry standards, regulations
and litigation. The implementation of the UNGPs is occurring in tandem with a shift in
expectations regarding the role of business and investors in managing their impacts
on people and the planet. For example, the 2021 Edelman Trust Barometer found 78%
of Australians surveyed agreed that ‘CEOs should hold themselves accountable to the
public and not just to the board of directors or stockholders'."8

As this report has highlighted, there is also a business case for acting on the UNGPs,
though this should not be a precursor to their implementation. There are increasing
reputational, legal and financial risks for businesses that fail to take their human
rights responsibilities seriously. Businesses and investors in Australia and elsewhere
are recognising that respecting human rights and the environment is key not only to
maintaining their social license to operate but also for long-term value creation.

This report highlights areas of progress in government, business and investor uptake
of the UNGPs. Modern slavery reporting under the Modern Slavery Act has introduced
some Australian businesses to the UNGPs, and their responsibility to respect human
rights throughout their value chains. While a group of leading Australian businesses
are taking steps to implement the UNGPs, there is significant work to be done to
socialise and mainstream the UNGPs within the Australian business and investment
sectors, and to incentivise their application beyond the issue of modern slavery. Key
gaps in Australia’s uptake of the UNGPs have been highlighted in this report, across

a range of human rights concerns, including facilitation of access to remedy, respecting
the rights of Aboriginal and Torres Strait Islander peoples and addressing climate-
related human rights harms. Workers and their representatives in Australia and in the
supply chains of Australian companies play a crucial but generally underutilised role in
implementing UNGPs. They can provide essential information to inform human rights
due diligence by monitoring and assisting in preventing conditions that lead to human
rights harms.

This report also points to the pivotal role that investors can play in the implementation
of the UNGPs by setting expectations about rights-respecting behaviour in the
market. This role for investors will be increasingly important in the context of the
rapid changes expected in society, technology, work and the climate in coming years
- and their accompanying human rights impacts. For many businesses and investors,
a key first step to integrating the UNGPs into their business practices and decision-
making is ensuring they have access to sufficient in-house and external human rights
knowledge and expertise. In addition, there is work to be done to socialise the UNGPs
within Australian Government agencies, and for the Government to take steps to
facilitate a more enabling environment for the uptake of the UNGPs by business via
supportive, regulation, policy, and backing for industry standards and facilitating
avenues for effective remedy. Similarly, the Australian Government's application

of the UNGPs in the context of businesses it owns, controls or provides substantial
support and services (including export credit agencies), and its procurement activities,
is an area that requires greater attention moving forward, with examination of public
procurement to date limited to the issue of modern slavery.
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4.2 A call to action

The Executive Summary outlines a call to action with recommendations for Government, businesses and
investors on practical steps they can take to substantively implement the UNGPs. They are outlined below.

Recommendations
1. Australian businesses and institutional investors (asset owners and managers):

a. investin building human rights knowledge and capacity within their business and actively consult
with external experts and rights-holders in order to meaningfully implement the UNGPs

b. implement the UNGPs, including by:

i. adopting a human rights policy and carrying out human rights due diligence to identify, address
and remediate human rights risks and impacts of their business activities, relationships
(including their supply chains), investment activities and investees

ii. establishing and participating in effective grievance mechanisms, to facilitate early and effective
remedies for human rights harms in their operations, global supply chains and portfolios.

c. embed in their human rights due diligence processes consideration and engagement with the
priority issues raised in this report:

i. toaddress and remedy labour exploitation and modern slavery risks

ii. toidentify and address adverse climate-related human rights impacts and set targets to direct
their activities towards supporting a swift and just transition to a net-zero emissions economy
by 2050 (in line with the Paris Agreement aim of limiting global warming to 1.5°C), ensuring any
policy advocacy supports this aim, and disclosing emissions annually

iii. respect the rights of Aboriginal and Torres Strait Islander peoples, including ensuring
meaningful adherence to the principle of free, prior and informed consent before commencing
and throughout the life of a project and through supporting the Uluru Statement from the
Heart.

2. Institutional investors (asset owners and managers) require investees to conduct human rights
due diligence and work towards common, UNGP-aligned environmental, social and governance
methodologies, benchmarks and metrics.

3. Australian Government protect human rights by ensuring businesses meet the responsibility to respect
human rights in accordance with the UNGPs by:

a. strengthening the enforcement framework of the Modern Slavery Act 2018 (Cth) to ensure
substantive compliance with the purpose of the law, including the establishment of an
Independent Anti-Slavery Commissioner and a national compensation scheme for victims

b. legislating for mandatory human rights due diligence by companies including the need to adhere
to the principle of free, prior and informed consent

c. meaningfully incorporating the principle of free, prior and informed consent into the Native Title Act
1993 (Cth)

d. supporting the Paris Agreement's aim of limiting global warming to 1.5°C, by formally committing
to reduce economy-wide emissions to net-zero by 2050 if not earlier and to a stronger 2030
emissions reduction target, ensuring the availability of funding and policy infrastructure to support
businesses to contribute to meeting those targets, and facilitating an orderly and just transition
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e. supporting mainstreaming of UNGP-aligned investment practices by setting regulations and
supporting industry standards that support businesses and institutional investors to undertake
human rights due diligence and standardised disclosure in line with the UNGPs

f. developing a comprehensive legal and policy response to the human rights impacts of Australian
companies here and abroad including consideration of how to lower the barriers to remedy,
including the establishment of a statutory civil cause of action for serious human rights violations
committed by Australian companies and subsidiary companies they control.

4.3 Implementation

The recommendations outlined above aim to encourage more rights-respecting business practices across
the six areas considered in this report. Implementation of these recommendations will pave the way for
Australia to play an important leadership role in our region on business and human rights over the next
decade. However, these recommendations are only a starting point. The field of business and human rights
is evolving quickly as the UNGPs take a firmer hold globally. Stakeholders are encouraged to track and take
on board lessons from international developments and consider how they can inform government, business
and investor practice and policy. In particular, stakeholders should draw on the outcomes of the UN
Working Group on BHR’s upcoming Roadmap for the next decade report, which will have recommendations
for the implementation of the UNGPs globally in the next 10 years."’

Civil society organisations, unions and academics in Australia have already been playing a crucial role in
shining a spotlight on business-related harms and influencing shifts in policy, legislation and business
practice. Legal and other professional services firms may also play a significant role in the implementation
of the UNGPs moving forward. These stakeholders should also be aware of their own responsibility to
respect human rights as businesses under the UNGPs.
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Australia is at a crossroads. There is both an
immediate urgency and opportunity to implement
the UNGPs in Australia in a more substantive
manner. Ten years after their unanimous
endorsement at the UN Human Rights Council,
the UNGPs are more relevant than ever. COVID-19
has exposed the cracks in the global economy
and shone a spotlight on historically high levels

of inequality and the vulnerability of workers who
power our global supply chains.

42

The disproportionate impact of COVID-19 on
vulnerable workers globally has highlighted the
need for stronger social safeguards and a people-
centred approach to business. At the same time,
the challenges of climate change pose one of

the most the significant threats to human rights
globally. The UNGPs provide an authoritative
framework for governments, businesses and
investors to ‘build back better’ and create an
inclusive and rights-respecting global economy.
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Further Information

Australian Human Rights Commission

Level 3, 175 Pitt Street
SYDNEY NSW 2000

GPO Box 5218
SYDNEY NSW 2001

Telephone: (02) 9284 9600

Complaints Infoline: 1300 656 419

General enquiries and publications: 1300 369 711
TTY: 1800 620 241

Fax: (02) 9284 9611

Website: www.humanrights.gov.au

Australian Human Rights Institute

Room 125, The Law Building
UNSW Sydney NSW 2052
Telephone: (02) 9385 1803

Email: humanrights@unsw.edu.au

Website: www.humanrights.unsw.edu.au
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Australian Human Rights Commission
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Australian Human Rights Institute
www.humanrights.unsw.edu.au
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