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Seeking assistance
The resources below may be of assistance to victims of sexual violence
and those affected by its impact.

1800 RESPECT
24/7 National Sexual Assault, Domestic and Family
Violence Counselling Service
Free and confidential call
1800 RESPECT (1800 737 732)
www.1800respect.org.au

LIFELINE – CRISIS SUPPORT
24/7 crisis support and suicide prevention services
13 11 44
www.lifeline.org.au

MENSLINE
MensLine Australia is a professional telephone and
online support and information service for Australian
men
24/7 free and confidential call 1300 789 978
www.mensline.org.au

EMERGENCY SERVICES
Emergency Services: 000
Police Assistance (non-emergency): 131 444
For cases that may constitute a criminal sexual
offence, relevant state or territory police should be
contacted.

END RAPE ON CAMPUS (EROC) AUSTRALIA
EROC Australia works to end sexual violence
at universities and residential colleges through
direct support for survivors and their communities;
prevention through education; and policy reform at
the campus, state, and federal levels.
www.endrapeoncampusau.org/about/
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AUSTRALIAN HUMAN RIGHTS COMMISSION (AHRC)
The AHRC investigates and conciliates complaints
regarding sexual harassment and discrimination.
See: www.humanrights.gov.au/complaint-information

STATE & TERRITORY ANTI-DISCRIMINATION BODIES
Complaints about sexual harassment can be made
to local state / territory anti-discriminatory bodies.
Links to each state and territory body are at:
www.ag.gov.au/RightsAndProtections/HumanRights/
Pages/Australias-Anti-Discrimination-Law.aspx

OMBUDSMAN’S OFFICES
Complaints about public universities and higher
education providers acting unfairly or mismanaging
complaints of sexual assault and sexual harassment
can be made to the relevant state/territory
Ombudsman.
Links to each state and territory body are at:
www.ombudsman.gov.au/about/relatedsites#stateombudsman
International students at private higher education
providers can make complaints to the Overseas
Students Ombudsman.
See: www.ombudsman.gov.au/making-a-complaint/
overseasstudents

TERTIARY EDUCATION QUALITY AND STANDARDS
AGENCY (TEQSA)
Complaints relating to a university’s learning
environment that impact on the wellbeing and safety
of students can be made to TEQSA which monitors
compliance by higher education providers with the
Tertiary Education Quality and Standards Agency
Act 2011 (Cth).
See: www.teqsa.gov.au/complaints
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Executive summary
[I]t is much easier to focus on the successes of an institution, rather than its failures. However, it is
honourable to be able to acknowledge that we have failed; but that we refuse to continue to fail on this issue.
Sophie Johnston, former President, UNSW Student Representative Council,
at a screening of The Hunting Ground at UNSW Sydney, 2 May 2016

In September 2015, the Australian Human Rights Centre (AHRCentre) at the University of New South
Wales was commissioned to undertake a major research project on the extent, nature and responses
to sexual assault and sexual harassment within university settings across Australia.
The Strengthening Australian University Responses to Sexual Assault and Harassment Project
was developed at the request of The Hunting Ground Australia Project, which was responsible for
bringing the 2015 US documentary The Hunting Ground to Australia. The Hunting Ground had raised
awareness of sexual violence and institutional failure among American universities, and contributed
to an international upsurge of student activism to tackle sexual assault and harassment and hold
perpetrators and institutions to account.
While global and national statistics have provided an indication of the persistent and pervasive levels
of sexual assault and harassment across communities, it is only in recent times that data regarding
the extent of – and responses to – the problem within the context of universities has emerged. In
Australia, specific and robust data about university sexual violence has, until now, been lacking.
Similarly, while several countries have been proactive in their legislative and policy responses to
sexual assault and harassment at universities, Australia has no explicit national legislative framework
and Australian universities have comparatively weak arrangements to manage, redress and prevent
university sexual violence.
The starting point for the AHRCentre’s project was to build on the work of the Australian National
Union of Students (NUS), university gender activists, academics and sexual violence practitioners
who had been highlighting the problem of university sexual violence for many years.
The project’s objective was twofold:
(i)

to ascertain comprehensive, independent statistical information about the nature and
extent of sexual assault and harassment within Australian universities, the reporting
experience of students, the impact of institutional responses and the sufficiency of
relevant student support services; and

(ii)

to design a framework for use by Australian universities to develop and enhance
policies and procedures to appropriately manage reports of sexual violence, to
address its impact on the university’s students, and to prevent its occurrence.

While the recent increased focus on university sexual assault and harassment has triggered
important initiatives and strategies to manage, redress and prevent university sexual violence,
these have primarily been directed at ad hoc and piecemeal remedial measures rather than the
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development of a transformative approach. The project’s aspiration was, therefore, to provide a
cohesive framework that might assist Australian universities to adopt a more proactive and preemptive approach to addressing and preventing university sexual violence.
To ascertain the statistical information, the AHRCentre partnered with the Australian Human Rights
Commission (the Commission) to develop an initial design of the first comprehensive national student
survey on sexual assault and sexual harassment. The national student survey was implemented by
the Commission and Universities Australia across all 39 Australian universities on an anonymous,
confidential and voluntary basis between September and December 2016.
The national student survey not only confirmed earlier student surveys and anecdotal reports around
prevalence but also, importantly, revealed institutional deficiencies around university responses,
support services and prevention efforts.
An analysis of the Commission’s report on the findings of the national student survey and online
submissions revealed three significant factors:
•

that, in line with findings by the NUS, there are concerning levels of sexual assault and
harassment within Australian university settings;

•

that women students, Aboriginal and Torres Strait Islander students, culturally and
linguistically diverse students (CALD) and international students, students with disability, and
LGBTIQ students are more likely to experience incidents of sexual assault and harassment;
and

•

that the response of many universities to addressing complaints of sexual assault and
harassment is often inappropriate or inadequate, with students being disbelieved or blamed,
their confidentiality being breached, or universities failing to act in response to their reports
(chapter 2).

This report draws on both the Commission’s findings and analysis, and comparative international
research, in developing a framework for use by Australian universities to design and enhance
policies and procedures for the response to and prevention of sexual assault and harassment.
While a review of a selection of universities internationally revealed an uneven response to the issue
of sexual assault and harassment, a common thread in relation to this issue was the recognition by
universities of their duty to ensure that the learning and living environment provided to their students
is safe and secure. Given the significant and enduring impact of sexual assault and harassment on
a student’s physical and emotional wellbeing, their academic progress, and their ability to contribute
to student life, it is imperative that Australian universities expeditiously investigate and resolve
complaints of sexual assault and harassment in a sensitive manner, as well as provide therapeutic
and academic support for victims, and develop ongoing preventative measures (chapter 3).
The report identifies six foundational principles that should inform Australian university policies and
procedures on sexual assault and harassment, namely:
•

integrated and inclusive framework;

•

comprehensive, consistent and coordinated design and content;

•

accessible, transparent and enforceable processes;
11

•

resourced, interconnected and responsive support services;

•

collaborative links with external sexual assault services; and

•

institutional commitment to prevention framework (chapter 4).

In addition to these foundational principles, the report asserts that visible university leadership,
comprehensive student engagement, and a sustained commitment to cultural change are
critical enablers for the effective application of university sexual assault and harassment policies and
procedures (chapter 5).
The final chapters of the report contain a more detailed discussion of specific areas raised by the
Commission’s analysis of the national student survey and online submissions – namely, institutional
responses (chapter 7), student support (chapter 8) and prevention strategies (chapter 9).
The report’s recommendations (chapter 10) are primarily designed to correspond with these three
core issues and address concerns and deficiencies highlighted by the Commission’s findings and
analysis. They also reflect some of the overreaching structural initiatives that require implementation
by all the relevant stakeholders (universities, governments and students).
Ultimately, the report demonstrates the need for concerted multifaceted national action to address
and prevent university sexual assault and harassment. Importantly, in undertaking this critical
work, Australian universities must acknowledge the essential contribution of the student voice in
exposing, managing and reducing sexual violence. None of this work can occur without a sustained
commitment from Australian universities to actively promote a culture that supports gender equality,
social diversity and inclusivity, and contributes to a hospitable and productive learning environment.

12

Chapter 1

1.

Introduction
1.1

Background to the report

In September 2015, the Australian Human Rights Centre (AHRCentre) at the Faculty of Law, UNSW
Sydney (UNSW) was commissioned to undertake a major research project on the extent, nature
and responses to sexual assault and sexual harassment within university settings across Australia.
The Strengthening Australian University Responses to Sexual Assault and Harassment Project1
(the AHRCentre project) was developed at the request of the team responsible for bringing the
2015 documentary The Hunting Ground to Australia (The Hunting Ground Australia Project).2 The
documentary, which chronicles the personal stories of American university students who reported
being sexually assaulted by fellow students and the failure of their universities to respond effectively
and appropriately, raises important issues for exploration in the Australian context. Despite its
American content, The Hunting Ground has served to bring these issues firmly into the public
domain for comprehensive consideration by Australian universities, raising awareness among
university leadership and students, in university residential colleges,3 and across student support
services.
The AHRCentre project is directed at the development of effective and appropriate strategies for
preventing and responding to sexual assault and harassment in Australian university settings, with
a focus on the experiences of women students, Aboriginal and Torres Strait Islander students,
students from culturally and linguistically diverse backgrounds (CALD) and international students,
students with disability, and students who are lesbian, gay, bisexual, transgender, intersex, queer
(LGBTIQ).4 Underlying this initiative is consideration of the factors that may enable sexual assault
and harassment, and the measures and strategies that offer prospects for eroding attitudes and
altering practices that may facilitate harmful conduct.

Australian Human Rights Centre (AHRCentre), Strengthening Australian University Responses to Sexual Assault and Harassment
(22 May 2017) <http://www.ahrcentre.org/topics/strengthening-australian-university-responses-sexual-assault-and-harassment>.

1

The Hunting Ground Australia Project was established in mid-2015 around the US documentary The Hunting Ground. The project
team has utilised the documentary ‘as a tool to engage the entire Australian university sector, and the broader community, in a
collaborative, comprehensive and unified campaign’ focusing on sexual violence at Australian universities. See generally The
Hunting Ground Australia Project <http://www.thehuntinggroundaustralia.com.au/>.
2

The term ‘university residential colleges’ used in this report is inclusive of all organisations or institutions that house university
students.
3

While it is recognised that university staff may also experience and perpetrate sexual assault or sexual harassment, this project
focuses on the experiences of students, both as victims and as perpetrators of sexual violence.
4

13

A key outcome of the AHRCentre project is the publication of this report, On Safe Ground: A good
practice guide for Australian universities. The report is primarily informed by the 2016 National
University Student Survey on Sexual Assault and Sexual Harassment (the national student survey)
conducted by the Australian Human Rights Commission (the Commission), and comparative
international research on university good practice in managing reports of sexual assault and
harassment and preventing its occurrence. Both of these sources are discussed in section 1.3
(Report methodology) below.
The report explores five broad categories addressed by the national student survey, namely:

1.2

(i)

the prevalence of sexual assault and harassment in Australian university settings;

(ii)

student reporting experiences of sexual assault and harassment;

(iii)

institutional responses;

(iv)

the sufficiency of student support services; and

(v)

prevention strategies.

Key objectives of the report

Since its inception, the AHRCentre project has sought to work collaboratively with students,
university leaders and experts to:
•

recognise existing strengths in Australian university responses to sexual assault and
harassment;

•

identify weaknesses in university policies, procedures and practices; and

•

build consensus and capacity within universities to facilitate appropriate and effective
responses.

The enhancement and development of good practice institutional responses recommended in
this report are informed by the experiences and views of students who have been, or are, directly
impacted by sexual assault and harassment and by the institutional responses to its manifestation.
As the intended beneficiaries of the AHRCentre project, their perspective has been critical to the
initial design of the survey, its intended mode of implementation, and the application of the findings
of the survey and online submission (see section 1.3(d)).
Despite its disquieting presence, the underlying rationale for this report is not to provide an account
of the scale of sexual assault and harassment in Australian universities, but rather to identify and
propose adjustments to some of the institutional responses to the issue that may unintentionally
risk entrenching a culture where sexual violence is normalised, silenced or excused. This report –
which considers reporting procedures and practices, response mechanisms, support services, and
measures of prevention – is intended as a guide for universities to apply and adapt to their particular
context in consultation with students.
Ultimately, the objective underlying the AHRCentre project is to shift a culture that erodes a
productive and rewarding student experience.

14

1.3

Report methodology

In developing this report and its recommendations, the authors have drawn from a number of
empirical studies, surveys, campaigns, reports of government taskforces, individual university
codes of practice and policies, and academic writings. In addition, the AHRCentre Project Working
Party – which brought together representatives from the Australian Human Rights Commission; the
NSW Rape Crisis Centre; the Gendered Violence Research Network at UNSW; the UNSW health
service, counselling service, security service, and legal and internal disciplinary offices; and elected
student representatives – met throughout the term of the project and provided resources, advice and
guidance to the project team.
The following key resources have informed the development of this report.
(a)

National Union of Students Talk About It Surveys (2011 and 2015)

For over 20 years, the National Union of Students (NUS) and women’s officers at individual
universities have been drawing attention to the issue of campus sexual assault and harassment. In
more recent years, the NUS has collected data on student experiences of sexual assault, sexual
harassment and other forms of violence, in particular through the Talk About It surveys, conducted in
2011 and 2015.5 These surveys point to dissatisfaction with university responses to sexual violence:
of the 1,366 women students who responded to the 2015 Talk About It survey, 73% said they had
experienced sexual harassment while enrolled at their current institution, and 27% had experienced
sexual assault.6 The survey indicated that these incidents occurred both on and off campus, with
51% of responses relating to sexual harassment indicating that the perpetrator was a student at the
same university.7
(b)

Review into the Treatment of Women in the Australian Defence Force Academy (2011)

In 2011, the Australian Defence Force Academy (ADFA), an academic facility operated jointly by
UNSW Canberra and the Department of Defence, was the subject of a review by the Australian
Human Rights Commission. The Commission investigated measures to promote gender equality, to
address and prevent sexual harassment and abuse, and to drive cultural change in the treatment of
women at ADFA. The review highlighted a number of institutional features that both discouraged the
reporting of sexual assault and harassment (due to fear of stigmatisation, retaliation, or prejudicing
career progression) and undermined the nature of the allegations.8 The review also found that the
existence of a ‘drinking culture’ was clearly associated with ‘unacceptable behaviour, including

NUS, Talk About It: NUS Women’s Department 2015 Survey Report (2015) <https://d3n8a8pro7vhmx.cloudfront.net/nus/
pages/144/attachments/original/1454369041/Talk_about_it_Survey_Report.pdf?1454369041>; NUS, Talk About It Survey, Results
and Recommendations (2011) <https://d3n8a8pro7vhmx.cloudfront.net/nus/pages/33/attachments/original/1435818157/talk-about-itsurvey-results-and-recommendations.pdf?1435818157>.
5

6

NUS (2015), above n 5, 15, 20. The survey focused on the experiences of women students.

The most common location for sexual harassment was in public spaces, both on campus (62%) and off campus (68%). The
most common locations for sexual assault were at somebody’s house (64%), at a public space off campus (27%), in university
accommodation (24%), and at a student event on campus (12%). The perpetrators included another student at the university (51%
for sexual harassment; 22% for sexual assault) or a member of staff (5% for sexual harassment; 2% for sexual assault). Ibid 15–17,
20–21.
7

Australian Human Rights Commission, Report on the Review into the Treatment of Women at the Australian Defence Force
Academy – Phase 1 of the Review into the Treatment of Women in the Australian Defence Force (2011), 72–83 <http://
defencereview.humanrights.gov.au/sites/default/files/ADFA_2011.pdf>.
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sexual misconduct’.9 The review concluded that these features were not necessarily unique to ADFA
and stated that ‘ADFA is not alone in facing these challenges [of sexual assault and harassment]’;10
rather, ‘sexual harassment and assault is a problem across Australian universities’.11
(c)

National Student Survey on Sexual Harassment and Sexual Assault (2016)

Despite media reports and anecdotal evidence, there has not, until recently, been any collation of
comprehensive, independent statistical information about the incidence and management of sexual
assault and harassment at Australian universities. In order to evaluate and enhance institutional
policies, procedures and practices relating to the reporting and resolution of complaints of sexual
assault and harassment, the AHRCentre and The Hunting Ground Australia Project (see below)
determined that it was essential to obtain data from students across Australian universities to identify
the nature and extent of sexual assault and harassment within Australian universities (prevalence),
the reporting experience of students, the impact of institutional responses, and the sufficiency
of relevant student support services. Initial discussions with students also indicated that women
students, Aboriginal and Torres Strait Islander students, CALD and international students, students
with disability, and LGBTIQ students had particular needs and that these cohorts of students should
be a specific focus of the survey.
Subsequently, the AHRCentre partnered with the Australian Human Rights Commission to develop
the initial design of the first comprehensive national student survey on sexual assault and sexual
harassment. The national survey was supported by seed funding from The Hunting Ground Australia
Project and primary funding from the university sector peak body, Universities Australia. The survey
built on the NUS Talk About It surveys (2011 and 2015) and drew from the ADFA Unacceptable
Behaviour Survey (2011), the Australian Human Rights Commission Sexual Harassment national
telephone survey (2012), the Association of American Universities Campus Climate Survey on Sexual
Assault and Sexual Misconduct (2014),12 and the Sydney University Creating a Safer Community for
All pilot survey (2015). The online survey was conducted by Roy Morgan Research and distributed
to a stratified sample of 319,252 students across all 39 Australian universities between September
and December 2016 on an anonymous, confidential and voluntary basis. The results of the national
survey were released by the Commission on 1 August 2017.
(d)

Australian Human Rights Commission Online Submissions

In addition to the survey, the Commission established a submission process inviting students, past
and present, and organisations to make online submissions about their experiences and university
management of complaints of sexual assault and harassment.13 The submission process, which was
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Ibid xxv.

11

Ibid 34.

David Cantor et al, Report on the AAU Climate Survey on Sexual Assault and Sexual Misconduct (21 September 2015) Association
of American Universities <https://www.aau.edu/sites/default/files/%40%20Files/Climate%20Survey/AAU_Campus_Climate_
Survey_12_14_15.pdf>.
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Over 1,800 written submissions were received over a five-month period, with Commission President Gillian Triggs calling the
numbers “unprecedented” and the accounts “deeply disturbing”. See ‘“Deeply Disturbing” Responses to Uni Sexual Harassment
Survey, Human Rights Commission says’, Triple J Hack, 31 August 2016 <http://www.abc.net.au/triplej/programs/hack/sexual13
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open from August 2016 until December 2016,14 secured 1,849 submissions.15
The Commission’s report, Change the Course: National Report on Sexual Assault and Sexual
Harassment at Australian Universities (Commission’s report), provides both an analysis of the
national student survey data results and the online submissions that inform this report.
(e)

The Hunting Ground Australia Project Progress Reports

The Hunting Ground Australia Project has facilitated university and community screenings since
February 2016 of the US documentary The Hunting Ground, in order to engage the Australian
university sector and the broader community in a discussion around the incidence of, and
responses to, sexual violence at Australian universities. In addition, The Hunting Ground Australia
Project has engaged the Full Stop Foundation and Rape & Domestic Violence Services Australia to
develop the Sex, Safety & Respect program and training materials for use by universities, student
organisations and university residential colleges. The Hunting Ground Australia Project has published
two Progress Reports16 that have profiled a number of case studies from Australian universities
and residential colleges highlighting initiatives they have undertaken to address sexual assault and
harassment on their respective campuses.
(f)

Local Perspectives: A UNSW Case Study

An additional component of the AHRCentre project was the conduct of a small-scale case study,
Local Perspectives: A case study on responses to sexual violence in a university setting (UNSW
Case Study) to provide an in-depth study of the issues confronting an individual university.17 The
case study involved interviews with staff and students across the university, including representatives
from UNSW security, health service, counselling service, legal office, conduct and integrity unit,
college residences, student representative council, legal practitioners and academics who conduct
research into gendered violence.
(g)

International perspectives: comparative research

This report also draws on comparative international research with particular reference to legal and
policy frameworks and university experiences in relation to the management and prevention of
sexual assault and harassment in the United States (US), the United Kingdom (UK), Canada, India
and South Africa (with additional references to other countries where instructive). The countries
selected share similar features in relation to their educational and legal systems. The individual

assault-on-campus/7802588>.
For further information about the online submissions, see Australian Human Rights Commission, Submissions on Sexual Assault
and Sexual Harassment at University <https://www.humanrights.gov.au/submissions-sexual-assault-and-sexual-harassmentuniversity>.
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Australian Human Rights Commission, Change the Course: National Report on Sexual Assault and Sexual Harassment at
Australian Universities (Commission’s Report) (1 August 2017), 6 <https://www.humanrights.gov.au/our-work/sex-discrimination/
projects/university-sexual-assault-and-sexual-harassment-project>.
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The Hunting Ground Australia Project, Progress Reports, July 2016 and July 2017 <http://www.thehuntinggroundaustralia.com.au/
resources/>.
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Elena Cama and Andrea Durbach, Local Perspectives: A case study on responses to sexual violence in a university setting,
(August 2017) Australian Human Rights Centre, UNSW Sydney <http://www.ahrcentre.org/topics/strengtheningaustralian-universityresponses-sexual-assault-and-harassment>.
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universities selected reflect a range of factors, including their size and location (urban and regional),
as well as those that have been proactive in addressing campus sexual violence.
A major consideration underlying the selection of this comparative research has been the utility of
international initiatives to the Australian context and the extent to which they offer the potential for
useful adaptation and enhancement of existing policies and procedures. Although lessons about
responding to campus sexual assault and harassment in other countries cannot simply be replicated
in Australia, given legal and cultural variations, many of the international examples offer important
insights into what is now undeniably a global problem with significant physical, emotional and
intellectual consequences for student populations.

1.4

Definitions of key terms used in this report

The research informing this report has uncovered different usage of terminology and a broad
range of conduct that may fall within university sexual assault and harassment. Terms used include
‘gender-based violence’, ‘gender-based misconduct’, ‘gendered violence’, ‘sexual violence’, ‘sexual
misconduct’, ‘sexual harassment’ and ‘sexual assault’. In framing this report, the definitions used in
the Commission’s report are adopted.18
The term sexual assault is used to cover a range of unacceptable physical behaviours, which are
criminal offences. The Commission’s report refers to both the legal definition of ‘sexual assault’ and
also the community understanding of the term, with the terms ‘rape’, ‘sexual assault’ and ‘sexual
abuse’ being used interchangeably. The Commission’s report cites the NSW Department of Justice’s
definitions of the terms commonly used to describe sexual assault in the community:
•

Rape is a term used in the community which describes the forced penetration of the vagina
or anus of any person with any part of the body of another person, or any object, against
their will or consent. It also includes oral sex.

•

Indecent assault is unwanted touching of a person’s body by another person. For example,
it can include kissing or inappropriate touching of a person’s breasts, bottom or genitals.19

The legal definitions and terminology used to cover acts analogous to sexual assault and indecent
assault vary between each state jurisdiction.
This report uses the same meaning of the term ‘sexual assault’ as used in the Commission’s report,
namely:

Sexual assault includes a range of behaviours, all of which are unacceptable and constitute a crime, whereby
a person is forced, coerced or tricked into sexual acts against their will or without their consent, including
when they have withdrawn their consent.20

Unlawful sexual harassment is defined under the Sex Discrimination Act 1984 (Cth) as ‘an
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Commission’s report, above n 15, chapter 1.2.
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Ibid chapter 1.2(b).
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unwelcome sexual advance’, ‘an unwelcome request for sexual favours’ or ‘other unwelcome
conduct of a sexual nature’ that must have occurred in ‘circumstances in which a reasonable
person, having regard to all the circumstances, would have anticipated the possibility that the
person harassed would be offended, humiliated or intimidated’.21 The term is used to describe
various unacceptable behaviours, including both physical and non-physical acts, such as those
communicated orally, in writing, or via social media.22 As part of the national student survey, students
were provided with examples of acts or behaviours that may constitute sexual harassment under the
Sex Discrimination Act, including:
•

unwelcome touching, hugging, cornering or kissing;

•

inappropriate staring or leering that made you feel intimidated;

•

sexual gestures, indecent exposure or inappropriate display of the body;

•

sexually suggestive comments or jokes that made you feel offended;

•

sexually explicit pictures, posters or gifts that made you feel offended;

•

repeated or inappropriate invitations to go out on dates;

•

intrusive questions about your private life or physical appearance that made you feel
offended;

•

inappropriate physical contact;

•

requests or pressure for sex, or other sexual acts; and

•

any other unwelcome conduct of a sexual nature.23

For the purposes of this report, the term ‘sexual harassment’ is used to cover the above behaviour. It
is noted that some acts of sexual harassment may also constitute sexual assault.
While the terms victim, survivor and victim-survivor are used interchangeably to refer to people
who have experienced sexual violence, they carry different connotations. The term ‘victim’ generally
refers to someone who has recently been affected by sexual violence and also reflects many
aspects of the legal and policy frameworks considered in this report that seek to regulate sexual
assault and harassment. The term ‘survivor’ of sexual violence generally refers to someone who has
gone through the recovery process following an experience of sexual assault or harassment.
This report uses the term ‘victim’ to refer to students who have recently experienced sexual violence,
as is reflected in the national student survey. The use of the term ‘victim’ in this report does not
intend to negate the agency of those who have experienced sexual assault or harassment.

1.5

Application of report

While the content and coverage of this report is not exhaustive, its recommendations are directed
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Sex Discrimination Act 1984 (Cth) s 28A(1).

For a list of potential acts of sexual harassment, see generally Australian Human Rights Commission, Effectively Preventing
and Responding to Sexual Harassment: A Quick Guide (2008), 3 <https://www.humanrights.gov.au/sites/default/files/content/
sexualharassment/quickguide/QuickGuide_2008_web.pdf>.
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at enhancing Australian universities’ policies, procedures and practices in addressing and
preventing sexual assault and harassment. Each university’s response to these recommendations will
inevitably be shaped by factors relevant to that institution, such as size, student demographic and
geographical location.
This report does not include a review of policies and procedures at individual Australian universities
in relation to the management and prevention of sexual assault and harassment (other than those
referred to in the case study Local Perspectives, referred to in section 1.3(f) above). Rather, it
draws on a number of national and international sources and student experiences in relation to the
application of university policies on sexual assault and harassment. More specifically, this report
offers a guide to good practice in relation to the key factors highlighted by the national student
survey.
Given that this area of research and practice is growing exponentially both in Australia and
internationally, the ongoing utility of this report will benefit from comments and suggestions,
particularly from students. These can be sent to the AHRCentre in the Faculty of Law, UNSW Sydney
via email: ahrc@unsw.edu.au.
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Chapter 2

2.

Sexual assault and harassment at Australian universities
2.1

Identifying the problem of sexual violence at Australian universities
There is widespread denial in our society about the extent of sexual assault. I think that what’s happening in
universities is a reflection of broader society.24
… universities are complex environments. About three in five Australian university students are under 24,
many are away from home for the first time, and there’s a vibrant social life on campus. We know too that
18- to 24-year-olds are the group most likely to drink harmful levels of alcohol on a single occasion. All these
factors compound the issue of sexual harassment and sexual assault, but none excuse it.25

Violence against women has been recognised by the World Health Organization (WHO) as a ‘public
health problem of epidemic proportions, requiring urgent action’.26 According to figures from UN
Women, one in three women suffer physical or sexual violence during their lifetime.27 In Australia,
research by the Australian Bureau of Statistics (ABS) indicates that almost one in five women over
the age of 15 years experiences sexual violence within their lifetime.28 Further, ABS data indicates
that in 2015, reports of sexual assault had reached a six-year high, representing a 3% increase from
the previous year.29 The ABS report, which covers incidents of sexual assault that are reported to the
police, notes that the majority of sexual assault victims (four out of five) were female, and females
aged between 15 and 19 years old were seven times more likely to be a victim of sexual assault

Catherine Lumby, quoted in Linda Hoang, ‘Are Universities Adequately Addressing Sexual Assault? Backchat Discusses’ FBi
Radio, 17 March 2017 <http://fbiradio.com/are-universities-adequately-addressing-sexual-assault-backchat-discusses/>.
24
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Newsroom, 23 August 2016 <http://newsroom.unsw.edu.au/news/general/today-we-say-one-voice-one-incident-one-too-many>.
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WHO Department of Reproductive Health and Research, London School of Hygiene and Tropical Medicine, and South African
Medical Research Council, Global and Regional Estimates of Violence Against Women: Prevalence and Health Effects of Intimate
Partner Violence and Non-Partner Violence, Executive Summary (2013), 2 <http://apps.who.int/iris/bitstream/10665/85241/1/WHO_
RHR_HRP_13.06_eng.pdf?ua=1>.
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UN Women, Facts and Figures: Ending Violence Against Women (February 2016) <http://www.unwomen.org/en/what-we-do/
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ABS, Recorded Crime – Victims, Australia, 2015, cat no 4510.0 (13 July 2017) <http://www.abs.gov.au/ausstats/abs@.nsf/
mf/4510.0>.
29

21

compared to the overall population.30 The percentage of sexual assault victims who knew their
perpetrator varied from 71% to 80% between states, and the majority of incidents of sexual assault
occurred in a residential location.31
While global and national statistics give an indication of the prevalence of sexual assault and
harassment within the broader community, it is only in recent times that data regarding the extent of
the problem within the context of universities has emerged.32 A number of factors contribute to the
reasons for deficient data and analysis of university sexual violence:
•

the lack of comprehensive statistical evidence;

•

low levels of reporting of cases of sexual assault and harassment;33

•

the internal management of the issue by university authorities (including the use of nondisclosure agreements in cases where an agreement is reached between the parties that
prevents disclosure by the victim);34 and

•

university responses that are largely defensive35 or repudiate the ‘undeniable reality’36 of
sexual assault and harassment on university campuses.

30

Ibid.

31

Ibid.

In the US, the AAU Climate Survey on Sexual Assault and Sexual Misconduct, involving 27 universities, found that 11.7% of
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or physically harassed on campus and 14% had experienced serious physical or sexual assault: Universities UK, Changing the
Culture: Report of the Universities UK Taskforce Examining Violence Against Women, Harassment and Hate Crimes Affecting
Students (2016), 18–19 <http://www.universitiesuk.ac.uk/policy-and-analysis/reports/Documents/2016/changing-the-culture.pdf>.
In Sri Lanka, a 2009 study of 1,322 undergraduates found that 44% of respondents experienced sexual abuse: United Nations
Population Fund, Protecting Women’s Rights, 6 <http://srilanka.unfpa.org/sites/default/files/pub-pdf/WomensRights.pdf>. Studies
in Canada estimate that between 15% and 25% of women of college and university age will experience sexual assault during
their studies: Lauren F Lichty, Rebecca Campbell and Jayne Schuiteman, ‘Developing a University-Wide Institutional Response
to Sexual Assault and Relationship Violence’ (2008) 36(1–2) Journal of Prevention & Intervention in the Community 6. The first
research conducted on violence against women at Spanish universities in 2017 reveals that 62% of the student population know
or have experienced situations of gender violence in the university community. The study also suggests that such violence often
goes unreported and that there is a lack of knowledge to identify these situations: Rosa Valls et al, ‘Breaking the Silence at Spanish
Universities: Findings from the First Study of Violence Against Women on Campuses in Spain’ (2016) 22(13) Violence Against
Women 1519.
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15, chapter 6.
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Within Australia, data identifying the extent of the sexual assault and harassment at universities has
emerged from various sources.
NUS ‘Talk About It’ Surveys (2011 and 2015)
As mentioned above (section 1.3), the Australian NUS and women’s officers at individual universities
have been working to highlight and address the issue of campus sexual assault and harassment
for over two decades. In more recent years, the NUS has collected data on student experiences of
sexual assault, sexual harassment, and other forms of violence through the Talk About It surveys,
conducted in 2011 and 2015.
Of the 1,549 women students who responded to the 2011 survey, 86% said they had experienced
some form of sexual harassment, while 67% had experienced unwanted sexual encounters, and 17%
had experienced sexual assault.37
Of the 1,366 women students who responded to the second NUS survey in 2015, less than 6%
of those who had experienced sexual assault or sexual harassment reported the incident to the
university.38 Of the students who did report an incident to the university or the police, 72% were
dissatisfied with the outcome.39
ADFA Review (2011)
The issue of sexual violence in Australian universities was also highlighted by the Australian
Human Rights Commission’s Review into the Treatment of Women in the Australian Defence Force
Academy, which found that ADFA was not unique in facing the challenges of sexual assault
and sexual harassment; rather, the issue was a problem across Australian universities.40 The
review recommended that ADFA develop an annual survey to gauge levels of sexual assault and
harassment in collaboration with the residential colleges and halls of the Group of Eight (GO8)
universities.41 This recommendation failed to gain momentum at the time,42 but resurfaced with the
screening of The Hunting Ground documentary in Australia and the development of the AHRCentre
project.43
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Australian Human Rights Commission’s National Report on Sexual Assault and Sexual
Harassment at Australian Universities (2017)
Global screenings of The Hunting Ground have sparked increased media and community attention
regarding the prevalence of sexual assault and harassment at universities and the lack of adequate
institutional responses to such incidents. In Australia, The Hunting Ground Australia Project has
prompted increased dialogue within the whole university sector, including the launch by Universities
Australia of the Respect. Now. Always. campaign in February 2016,44 and the implementation of the
national student survey across all 39 Australian universities in September 2016.
An analysis of the Commission’s report on the findings of the national student survey and online
submissions highlights three significant features:
i.

The report reinforces similar findings over many years by the NUS that there are concerning
levels of sexual assault and harassment within Australian university settings. The survey
findings reveal that 26% of students had been sexually harassed within a university setting
during the 2016 calendar year,45 with women being twice as likely as men to be sexually
harassed.46 In relation to sexual assault, the survey found that ‘overall, 6.9% of students
had been sexually assaulted on at least one occasion in 2015 or 2016 with 1.6% reporting
that the sexual assault occurred in a university setting’. In relation to these statistics, women
(10%) were three times more likely to experience sexual assault compared to men (2.9%).47

ii.

Although universal data indicate that the victims of sexual violence are primarily women, the
Commission’s report shows that incidents of sexual assault and harassment occur across
and within other specific student cohorts or groups. The report found that Aboriginal and
Torres Strait Islander students, CALD students and international students, students with
disability, and LGBTIQ students were the most likely to experience incidents of sexual assault
and harassment.48

iii.

The response of many universities to addressing complaints of sexual assault and
harassment is often inappropriate or inadequate, with students being disbelieved or blamed,

The Universities Australia Respect. Now. Always. campaign was developed to raise awareness of sexual assault and sexual
harassment and increase visibility of support services for students, obtain data to guide further improvement in university policies
and services, and assist universities in sharing global best practice resources across the sector. See Universities Australia, Respect.
Now. Always. (10 May 2017) <https://www.universitiesaustralia.edu.au/uni-participation-quality/students/Student-safety>.
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experiencing this within a university setting (Ibid chapter 2.4(c)). Students with disability were also found to be more likely to have
been sexually harassed or sexually assaulted than those without disability (Ibid chapter 2.4(e)). Additionally, the survey found that
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their confidentiality being breached, or universities failing to act in response to their reports.49
These responses risk exacerbating the trauma endured by victims of sexual assault and
harassment and undermining or limiting institutional attempts to deter such conduct by
holding perpetrators to account.50 In a submission to the Commission, a student wrote that
“reporting my rape to the university was worse than being raped”.51 Allied to this concern
is the existence of ‘violence supportive attitudes’52 and underlying beliefs that contribute
towards sexual assault and harassment, including the normalisation of sexual violence, and
the impact of such attitudes and beliefs on institutional responses to sexual assault and
harassment.53

2.2

Responding to sexual violence: the task of universities

[P]ersistent and pervasive sexual violence exists just as much outside of the academy as within it. Given
this reality, if we are to reduce sexual violence in our campus communities, we must also pay attention to
the issue outside of our walls and to the education and indoctrination our students, faculty, and staff receive
before arriving at our doors. In addition, we need to continue to work with community and governmental
organizations addressing rape and other forms of sexual violence in different communities.54

The appropriate response and effective management by universities to incidents of student
sexual assault and harassment raises a number of considerations regarding the extent to which
universities should assume the role of educator or regulator, or act in loco parentis in addressing
sexual assault and harassment. While the appropriate degree of intervention may be contested,
leadership by Australian universities in tackling this issue is critical for four important reasons:
ensuring the wellbeing of the student population; aligning stated institutional values and institutional
practice; recognising the scope or reach of university responsibility in responding to the issue; and
participating in the resolution of a ‘serious social issue of national concern’, which exists ‘just as
much outside of the academy as within it’.55
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2.1.1

Ensuring the wellbeing of the student population

Establishing a culture of learning that is respectful of others, maintaining an environment of freedom
and safety, and demonstrating institutional leadership that is supportive and appropriate to the needs
of victims and intolerant of offensive conduct, can have a direct impact not only on a student’s
academic experience but also on their physical and mental health, and social life. Sixty-seven
percent of respondents of the 2011 NUS Talk About It survey who experienced sexual harassment,
assault or stalking said that the incident had affected their mental health.56 The provision of effective
remedies and preventative measures to address this harm is key to many of the recommendations
contained in this report.
The consequences of sexual assault and harassment on victims can include physical and emotional
injury. At the launch of the national student survey in 2016, the then Chair of Universities Australia
and Vice-Chancellor of Western Sydney University, Professor Barney Glover, spoke of the “damage
caused by sexual harassment and sexual assault [that] cannot be undone”.57 This harm – which may
include associated concerns such as pregnancy and sexually transmitted diseases, mental health
issues including depression and anxiety, and social and financial impacts on victims over both short
and prolonged periods of time – are well documented,58 as are the ‘ripple effects’ of sexual assault
within the wider community.59
Within the university and student context, sexual assault can have a significant impact on a student’s
academic achievement and their ability to contribute to student life on campus.60 A Yale student victim
who appears in The Hunting Ground, Alexandra Brodsky, speaks of this harm: “Sexual violence holds
back individuals from flourishing. That feels very real to students. It’s not abstract when you’re failing
out of school because you have to share a library with your rapist.”61 Students who have been sexually
assaulted may find it difficult to carry a normal course load, attend class, or complete assignments,
examinations and theses. As recognised by the American Association of University Professors, ‘these
changes stem sometimes from social withdrawal, sometimes from a desire to avoid the perpetrator.
Assaulted students regularly drop courses altogether, leave school, or transfer’.62
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Prevalence of Gender-Based Violence in Women and the Relationship with Mental Disorders and Psychosocial Function’ (2011)
306(5) JAMA: Journal of the American Medical Association 513.
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Recognising the nature and impact of this harm, and as part of their commitment to supporting
student victims of sexual assault, Durham University’s (UK) Sexual Violence Taskforce has
recommended that exam boards be provided with advice ‘on the impact of sexual violence and
trauma, and the capacity to engage in academic work’.63

2.1.2

Aligning stated institutional values and practice

Incidents of sexual assault and harassment (both alleged and determined) may also have a
detrimental impact on universities, particularly where universities fail to effectively address
and prevent conduct that conflicts with the stated core values institutions seek to uphold. This
‘dissonance between the stated values, and practice on the ground’64 can potentially undermine
any commitment made by university leadership to address the issue of sexual violence and create
distrust towards the university administration by students, their parents and alumni.
Universities likewise face reputational damage if incidents of sexual assault and harassment on
campus are reported in the media and universities are perceived to be failing to address the
issue. A study published in 2016 by Harvard Business School shows the correlation between the
publication of such media reports and the decline in student applications.65 This reputational damage
can potentially extend to withdrawal of sponsorships, philanthropic donations and government
funding and public concerns about university management of harmful student conduct. In June
2017, following media exposure of ‘unacceptable’ attitudes and practices at a University of Sydney
residential college, the NSW Education Minister announced a review of legislation that placed
some university colleges (and the conduct of their students) outside the control of their associated
university and the government.66
Additionally, universities that fail to implement fair and transparent procedures to combat sexual
violence face the risk of litigation on various grounds. Nipissing University in Canada was found
to have breached its procedural obligations under the Ontario Human Rights Code after failing
to institute proactive policies in breach of a provincial human rights code that prohibits sexual
harassment. The Human Rights Tribunal of Ontario found that although the university had a
harassment policy, the policy and related procedures were ‘inadequate’ to deal with the reported
incident and awarded damages to the applicant. Further, the university’s failure to communicate
with the victim was found to constitute a failure to be ‘diligent in pursuing the complaint’.67 In the
US, Columbia University faced litigation for failing to adhere to principles of due process during
a disciplinary hearing on the basis of sex discrimination.68 In the Australian context, the issue of
procedural fairness in a disciplinary hearing was raised in a case where a student successfully

Durham University’s Sexual Violence Taskforce, A Higher Education Initiative to Address Sexual Violence and Misconduct on
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claimed that the university had failed to afford him due process before suspending him for an
alleged incident of non-consensual sexual conduct.69

2.1.3

Recognising the reach of university responsibility

[S]tudents of colleges/halls/residences are first and foremost a student of the university, and should feel they
have every available avenue to follow in the case that they are the victim of an incident [of sexual assault or
harassment].70

Sexual assault and harassment against students occurs within a diverse range of university settings,
including in libraries or lecture theatres, residential colleges, and sporting facilities. Although
the Commission’s report identified that in 2015 and 2016 the most common locations of student
sexual assault were at a university or college residence social event (21%),71 the report also
refers to incidents of sexual assault and harassment occurring at ‘university-affiliated camps and
travel’, exchange and overseas trips, private residences and professional work placements.72 The
report further highlights that more than one in five students experienced technology-based sexual
harassment in 2016, which included ‘repeated or inappropriate advances on email, social networking
websites and internet chat rooms and sexually explicit emails or SMS messages’.73
A key issue that has emerged from the national student survey is the scope of university
responsibility for students harmed by sexual assault and harassment and the scope of application of
relevant university policies and services. These questions have arisen in the context of:
•

the relationship between universities and residential colleges (particularly where unlawful
conduct occurs at a privately owned university college);

•

the distinction, if any, between harm incurred by students as a result of sexual violence
perpetrated on- or off-campus (for example, at university-sponsored cultural or sporting
events, at off-campus student houses, or during student internships or field trips);74

•

the nexus with off-shore campuses and with universities facilitating student exchanges75 and
hosting international student placements; and

69

X v University of Western Sydney [2014] NSWSC 82.
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•

the impact on students of online or technology-facilitated sexual violence.76

The question of the scope of university responsibility in relation to sexual assault and harassment
and the application of relevant policies, requires that policies are sufficiently flexible to cover the
diverse range of sites where such conduct may occur, including online.
Off-shore campuses
The increasing number of universities with off-shore campuses has necessitated consideration of
this relationship and the off-shore application of sexual assault and harassment policies of domestic
universities.77 While the implementation and application of domestic university policies off-shore
will generally be subject to the contractual terms between a university and the local partners who
manage or operate the off-shore campus, the domestic policies of universities relating to sexual
assault and harassment should be expressly included in all documentation regulating a domestic
university’s relationship with off-shore campuses.78
Online sexual violence
As new technology accelerates access to online university education, the risk of ‘technology-facilitated
sexual violence’ (TFSV) is increasing, with corresponding imperatives for universities to develop
effective institutional responses to this form of sexual assault and harassment.79 TFSV behaviours
include ‘the sending of sexually explicit material via a mobile phone, email or the Internet without the
consent of the subject; the use of Facebook groups to promote rape-supportive attitudes; … the posting
of degrading, sexually based comments about female students and teachers; … and the use of online
dating sites to procure a sexual assault’.80 Despite common misconceptions about the impact of online
sexual assault and harassment (given the absence of a physical act), the harm associated with online

The University of Toronto Policy on Sexual Violence and Sexual Harassment (effective 1 January 2017) defines cyber sexual
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76

knowingly publishing, distributing, transmitting, selling, making available or advertising an intimate image of a person,
knowing that the person depicted in the image did not give their consent to that conduct, or being reckless as to whether
or not that person gave their consent to that conduct. An intimate image includes but is not limited to a visual recording
of a person made by any means, including a photographic, digital or video recording, in which the person is nude and/or
engaged in sexual activity.
University of Toronto, Policy on Sexual Violence and Sexual Harassment (15 December 2016), 2 <http://www.ombudsperson.
utoronto.ca/resources/sexualviolenceandharassmentpolicy2017.pdf>.
The State University of New York (SUNY) Sexual Assault & Violence Response resources website refers a student studying
overseas to the Sexual Assault Support and Help for Americans Abroad (SASHAA) website, which has useful contacts and support
information. See SASHAA, Sexual Assault Support and Help for Americans Abroad <https://sashaa.org/>; State University of New
York, Sexual Assault & Violence Response (SAVR) Resources (2017) <https://www.suny.edu/violence-response/>.
77

RMIT Australia policies, including its Student Conduct Policy, apply at RMIT Vietnam: Email from RMIT Vietnam to Kirsten Keith,
20 February 2017. RMIT’s Sexual Harassment Policy ‘is applicable to all RMIT locations whether in Australia or overseas’: RMIT
University, Sexual Harassment Policy (2017) <http://www1.rmit.edu.au/browse/Staff%2FWorkplace%20essentials%2FPolicies%20
and%20procedures%2FHuman%20resources%2FEthical%20conduct%2FSexual%20harassment%20policy/>. See also the US
non-profit private university Webster University, which has campuses globally, including in Thailand. Webster’s sexual assault
policy ‘includes all University campuses; all locations where University-sponsored events and activities occur; and all online,
skype, and social media activity initiated by a student or employee of the University that may impact others in our University’:
Webster University, Policy on Sexual Assault, Harassment, and Other Sexual Offences (1 June 2015) <http://www.webster.ac.th/
currentstudents/studenthandbook/sexualassaultpolicy.html>.
78

Nicola Henry and Anastasia Powell, ‘Sexual Violence in the Digital Age: The Scope and Limits of Criminal Law’ (2016) 25(4) Social
and Legal Studies Journal 397.
79

Nicola Henry and Anastasia Powell, ‘The Dark Side of the Virtual World: Towards a Digital Sexual Ethics’ in Nicola Henry and
Anastasia Powell (eds), Preventing Sexual Violence: Interdisciplinary Approaches to Overcoming a Rape Culture (Palgrave
Macmillan, 2014) 84, 84.
80

29

sexual violence can have can have long-term detrimental effects on the victim.81
In response to increasing TFSV, universities are drafting policies or expanding definitions to include
such conduct. McGill University’s (Canada) Policy against Sexual Violence defines sexual violence
as conduct that ‘can happen in person, by phone or online’.82 A failure to have policies that captured
online anonymous stalking was considered in the Canadian case of Ford v Nipissing (2011), where
a university was held liable under human rights legislation for failing to have adequate ‘policies and
procedures in place to address matters related to sexual harassment … to deal with [an] offensive
and threatening email’.83
In addressing the issue of scope of universities’ responsibility, End Rape on Campus Australia
(EROC Australia), in its submission to the Australian Human Rights Commission, makes an important
point that underscores the university’s obligation to ensure the wellbeing of students, irrespective of
the site at which they might incur harm:
Although many universities restrict their attention to incidents which have occurred on campus, EROC
Australia believes that this distinction is artificial. All instances of sexual assault experienced by a student
have the potential to affect their ability to study and to participate in the university community regardless of
where the assault took place.84

Incidents of sexual assault and harassment that occur off-campus, at off-shore campuses and,
increasingly, online require universities to ensure that their administration has processes in place to
respond appropriately and effectively. For many Australian universities, this will entail expeditious
revision of sexual assault and harassment policies, procedures and practices, support services and
educational programs to reflect new areas of regulation and to demonstrate that the needs of victims
that arise in different contexts are appropriately and comprehensively protected.

2.1.4

Contributing to the resolution of a ‘serious national issue’

We also have a significant opportunity to drive broader social change and progress … Our role as
universities is to identify this behaviour and to play a determined role in changing attitudes that give rise to it.
If we can help bring about a cultural shift among our 1.3 million students, there will be enormous benefits for
Australian society as they go through their lives.85

There are increasing media reports of technology being used to facilitate or promote sexual assault or harassment, via for
instance the filming without consent of sexual acts – whether consensual or not – that are then streamed via social media platforms
or the use of Facebook or other social media pages to post degrading comments about persons based on their gender, sexuality or
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is appropriate for university policies to be drafted to reflect this. See generally Lucy McNally, ‘“Revenge Porn” to be Criminalised in
Response to NSW Privacy Inquiry’, ABC News, 5 September 2016 <http://www.abc.net.au/news/2016-09-05/criminalising-revengeporn-in-nsw-a-step-closer/7813446>.
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The expeditious and effective resolution of complaints of sexual assault and harassment, the
provision of essential therapeutic and academic support for victims, and the development of ongoing
measures to prevent sexual violence, are all critical components of a university sexual assault
and harassment strategy. These measures, however, require corresponding action by universities
to effect changes in attitudes, behaviours and practices that contribute to the cultural change
necessary to prevent sexual violence.
Given the impact of this violence on the overall health of society,86 in addition to university leadership
and education programs on the issue, universities can make important contributions by committing
to support research directed at improving policies and procedures and preventing sexual violence.
Undertaking research with external agencies, sexual assault services, relevant government
departments, and women’s organisations allows universities to contribute to innovative strategies
and mechanisms to address the problem of sexual violence more broadly. It also enables increased
understanding ‘within the academy’ of issues such as the relationship between alcohol and sexual
assault and harassment, the effectiveness of prevention measures, the design of bystander
programs, and the essential components of effective student support services.
Examples of innovative research initiatives that have sought to improve policies and procedures
and prevent campus sexual violence are the Gendered Violence Research Network (GVRN) at
UNSW and the Sexual Assault Response Team (SART) at the University of Cape Town (UCT).
The GVRN is an interdisciplinary network whose researchers explore ‘the causes, consequences
[of] and intervention strategies for gendered violence in Australia and internationally, … with the
goal of reducing and mitigating the harmful effects of gendered violence’ in all contexts, including
universities.87
Similarly, SART brings together medical and public health practitioners and researchers who review
and analyse cases of campus sexual violence to establish trends and deficiencies in support
services, explore improved mechanisms to promote accountability, and devise and implement
prevention interventions and sexual violence awareness campaigns.88 Interestingly, SART has
published reviews of reported de-identified cases of campus sexual assault with a view to
‘empower[ing] the university community with the knowledge and skills to effectively respond to and
prevent sexual violence on campus’.89 These publicly available anonymous case reviews addressed
a number of key issues, including the advice of first responders and its impact on the preservation
of evidence; the risks associated with internal (residential college) management of cases of sexual

‘Violence is more damaging to the health of Victorian women aged 15–44 years than any other well-known risk factors, including
high blood pressure, obesity and smoking’: VicHealth, Preventing Violence Against Women <https://www.vichealth.vic.gov.au/ourwork/preventing-violence-against-women>. See also Morrison, Quadara and Boyd, above n 59; American College Health Association
(ACHA), Position Statement on Preventing Violence on College and University Campuses (December 2011) <https://www.acha.org/
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assault via a process of mediation between the parties; the importance of early reporting to a
dedicated forensic unit, and the follow-up care of survivors.

Concluding observations
The increasing global and national focus on sexual violence within university settings has required
Australian universities to revisit the nature of the duty of care between university and student,
particularly in relation to student safety, wellbeing discrimination and academic progress.
In Australia, significant sources of evidence of university sexual assault and harassment, including
the NUS Talk About It surveys in 2011 and 2015 and the Commission’s 2017 national student survey
and online submissions, combined with growing public concern around the issue, are compelling
universities to adopt a more comprehensive and rigorous approach to the management and
prevention of university sexual violence.
In addition to the finding that there are concerning levels of university sexual assault and harassment
predominantly affecting women students,90 the Commission’s report indicates that Aboriginal and
Torres Strait Islander students, CALD and international students, students with disability, and
LGBTIQ students were the most likely groups to experience such conduct.91
Of particular concern was the Commission finding that responses of universities to complaints of
sexual assault and harassment were often inappropriate or inadequate and risked exacerbating
a victim’s trauma. Given the potential enduring physical and psychological consequences for
student victims of sexual assault and harassment, the task of universities in addressing this issue
via comprehensive remedial, therapeutic and academic support to victims (irrespective of the site
or location of the perpetration of harm) must extend to a significant investment by universities in
contributing to the cultural change necessary to prevent sexual violence ‘just as much outside of the
academy as within it’.92
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Chapter 3

3.

Sexual assault and sexual harassment at universities:
comparative legal and policy contexts

There has been considerable debate about the legal and moral/ethical responsibilities of universities
to address the issue of sexual assault and harassment and the extent of these obligations. The
failure of universities to respond appropriately to incidents of sexual assault and harassment
is increasingly being challenged by students and staff as they seek redress via a range of
mechanisms, including litigation.
While Australian case law on this point is undeveloped, international initiatives by governments and
universities underscore the need for Australian universities to be proactive in designing effective
responses to these issues. However, it is not only victims who are seeking redress via the courts. Those
accused of perpetrating sexual assault and harassment are also suing their universities for failing to
adhere to principles of due process or procedural fairness during internal disciplinary processes.93
Legal obligations owed by universities towards their students, including the requirement that they
provide a safe and inclusive learning environment, stem from various legal sources – including
negligence under both common law and statute; anti-discrimination legislation; work, health and
safety legislation; and, more recently, contract and consumer law. The nature and extent these
obligations – particularly within the context of requiring universities to respond to allegations of
sexual assault and harassment – are continuing to evolve.94
This chapter first highlights the duty of care principle that is central to the university–student
relationship. It then considers comparative international research highlighting key legislative and
policy approaches that inform universities’ obligations to respond to sexual assault and harassment
in other countries, which may be instructive for policy and legal developments in Australia. The
latter part of the chapter considers some of the key legal and policy sources that frame Australian
universities’ obligations to respond to and prevent sexual assault and harassment.

See the Australian case X v University of Western Sydney [2014] NSWSC 82, which considered the lack of procedural fairness
afforded to a student who was suspended following an incident involving alleged non-consensual sexual conduct. In the US, there
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Columbia and Brown, to comply with the principle of due process during disciplinary hearings relating to sexual assault or gender
discrimination against them. In John Doe v Columbia University, No 15-1536 (2d Cir, 2016), the complainant successfully argued
that, among other due process issues, the university’s investigator and disciplinary panel had failed to act in accordance with
procedures designed to protect accused students.
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(2002) 6 Southern Cross University Law Review 77.
94

33

3.1

Duty of care
Universities have a clear duty of care when it comes to their students and we need to revisit the [Zellick]
guidelines to make sure this duty is at the heart of them.95

The university–student relationship is often referred to as one in which the university through its
staff assumes a pastoral responsibility in relation to students akin to the parent/guardian–child
relationship. This ‘special’ relationship is based on the in loco parentis doctrine, which imposes a
legal duty on universities to protect the personal safety of their students.96 Under this well-established
common law doctrine, universities have historically exercised control (care) over their students who
acquired rights to protection.97
However, the influence of the civil rights movement and changes in consumer potential and
protection have reshaped the contours of the relationship between universities and their students.98
While there have been few cases on point in Australia,99 courts in the US have sought to balance
the strictures of in loco parentis with student autonomy and freedom,100 recognising that students
‘are adults in the contemplation of law and thus free agents in many aspects of their lives and life
styles’.101 The increasing visibility of sexual assault cases on university campuses has ostensibly
seen a shift back towards the in loco parentis doctrine, with universities increasingly being held to
exercise ‘a duty to regulate and supervise foreseeable harm occurring on [university] property’.102

3.2

International regulation of university sexual assault and harassment:
legislative and policy frameworks

The United States of America (US) has been at the forefront of efforts to address the issue of sexual
assault and harassment on university campuses with the enactment of Title IX of the Education
Amendments Act of 1972 and related legislation and policy initiatives. It provides an example of
how legislation and policy have been utilised to respond to the issue of campus sexual assault and
harassment.
Title IX legislation prohibits sex discrimination in any education program or activity receiving federal

Nicola Dandridge, Chairperson of the Universities UK Taskforce and Chief Executive of Universities UK, quoted in Karen McVeigh,
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funding.103 The term ‘sex discrimination’ was considered by the Supreme Court in Davis v Monroe
County Bd of Ed (1999), which held that sexual harassment may amount to sex discrimination
under Title IX if it is shown that the harassment ‘is so severe, pervasive, and objectively offensive’
and ‘undermines and detracts from the victims’ educational experience, that the victims are
effectively denied equal access to an institution’s resources and opportunities’.104 The court further
determined that under Title IX, students may seek monetary damages from universities that have
been ‘deliberately indifferent’ to known acts of student-on-student sexual harassment, where such
harassment is so severe and pervasive that it creates an environment that negates the victim’s
educational experience and equal access to education.105
In 2011, the US Department of Education issued a ‘Dear Colleague’ letter that provided information
and guidance to colleges and universities regarding their Title IX obligations, including the range
of conduct covered by Title IX. The letter expressly acknowledged that sexual violence fell within
the ambit of Title IX and further recognised that sexual harassment, as a form of sex discrimination,
includes acts of sexual violence.106 It further highlighted the requirement that universities implement
education programs and policies to prevent and protect against sexual assault and harassment.107
The scope of university responsibility in relation to student victims of sexual assault and harassment
was indirectly considered by the Kansas Court of Appeal in Yeasin v University of Kansas (2015),108
which noted that the ‘Dear Colleague’ letter states that institutions may have an obligation to
respond to student-on-student harassment claims that involve off-campus incidents that are not
part of an education program or activity.109 However, the Court of Appeal clarified that the ‘Dear

Under Title IX of the Education Amendments of 1972, 20 USC §1681 et seq, ‘No person in the United States shall, on the basis of
sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or
activity receiving federal financial assistance.’
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Colleague’ letter did not ‘direct schools to take action off-campus’, but required universities to ‘take
steps to prevent or eliminate a sexually hostile environment’.110 It held it was ‘obvious that the only
environment the University can control is on campus or at University sponsored or supervised
events. After all, the University is not an agency of law enforcement but is rather an institution of
learning’.111 Such reasoning accords with the approach taken in Davis v Monroe County Bd (1999),
where the Supreme Court referred to liability arising where ‘the recipient retains substantial control
over the context in which the harassment occurs’.112 Therefore, provided there is a nexus or sufficient
connection to an education program or activity, it may be possible to claim damages under Title IX
for sexual harassment that occurred off-campus.113
Since the implementation of Title IX, the US has enacted and amended various pieces of legislation
targeting campus sexual assault. This includes the Clery Act,114 which requires, inter alia, colleges
and universities that receive federal funding to disclose protocols for emergency responses and
annual crime statistics, including rape and sexual assault on or near campus.115 The law was
amended in 1992 to include the Campus Sexual Assault Victim’s Bill of Rights, which requires
universities and colleges to afford sexual assault victims certain rights, including informing victims of
available counselling services and, following a report of campus sexual assault, the right of victims
to seek alternative living arrangements or transfer of classes to prevent unnecessary contact with
the alleged assailant.116 Further, from 2013 the Campus Sexual Violence Elimination Act (SaVE)117
imposed new reporting requirements for universities, broadening the Clery Act category of reportable
crimes to include domestic violence, dating violence and stalking. It also requires universities to offer
primary prevention and awareness programs, including bystander training, on sexual misconduct
and related offences for all incoming students and new employees.118
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In addition to the specific legislation targeting sexual assault on campus, and as part of an initiative
to strengthen compliance with various legal obligations, the White House in 2014 established a
National Taskforce to Protect Students from Sexual Assault to work with different federal agencies
to develop a coordinated national response to the issue.119 Its first report, Not Alone, details various
areas for action and recommendations across a diverse range of topics, including:
•

the development of a model reporting and confidentiality protocol;

•

the provision of a toolkit to assist universities to develop and conduct campus climate
surveys to help identify the extent of sexual violence and related issues, including barriers to
reporting and cultural attitudes;120 and

•

the creation of the NotAlone.gov website, which provides students with information about
filing complaints against their universities for failing to comply with Title IX and other
obligations.121

In January 2017, the Taskforce also issued a Guide for University and College Presidents,
Chancellors and Senior Administrators, which highlights six elements to be considered as part of any
institutional plan to address sexual assault against students: coordinated campus and community
response; prevention and education; policy development and implementation; reporting options,
advocacy and support services; climate surveys, performance measurement and evaluation; and
transparency.122
In addition to the federal obligations imposed by Title IX and related legislation, numerous states
have also enacted legislation addressing the issue of sexual assault on campus, with New York State
passing Bill S5965, which includes a provision relating to the implementation of a state-wide, uniform
definition of affirmative consent legislation.123 With other states, such as California and Connecticut,124
adopting similar legislation, many universities have incorporated the affirmative consent standard
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into their policies, including California State University and State University of New York (SUNY).125
The New York legislation also requires higher education institutions to implement a policy for alcohol
and/or drug use amnesty protecting victims (or bystanders) who report incidents of sexual assault
or other related behaviour from being charged with alcohol or drug use in violation of the institute’s
code of conduct.126
A review of some of the Canadian legislation indicates a noticeable legislative trend during 2016–
2017 requiring universities to create, implement and periodically review a stand-alone policy on
sexual violence. In almost every province, there is now a proposed Bill to this effect, with Nova
Scotia introducing the Sexual Violence Action Plan in April 2016 that requires universities to develop
sexual violence policies with student input, to review these policies at least every three years,
and to collect data regarding sexual violence.127 Nova Scotia has also signed a memorandum of
understanding with universities that ties annual increases of provincial funding to various outcomes,
including the ‘creation of sexual violence prevention policies’.128
Ontario’s Sexual Violence and Harassment Action Plan Act of 2016 requires all colleges and
universities that receive government funding to adopt stand-alone sexual violence and harassment
policies that set out processes for responding to incidents of sexual assault.129 It also requires
universities and colleges to ensure that student input is considered when drafting policies that are
subject to review every three years.130 This legislation was introduced against the backdrop of more
comprehensive, wide-reaching Ontario government action to address sexual violence across the
community. It amends a total of six pieces of legislation over three years to create safer homes,
workplaces and campuses, as well as stronger legal protections, as part of Ontario’s $41 million It’s
Never Ok: Action Plan to Stop Sexual Violence and Harassment.131
Similarly, in British Columbia, the Sexual Violence and Misconduct Policy Act of 2016 requires all
public post-secondary institutions to establish and implement a stand-alone sexual misconduct
policy, to be reviewed every three years.132 These policies must include procedures for making
(and responding to) complaints and effective reporting processes.133 Additionally, the legislation
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explicitly requires a university to make its sexual violence policy publicly available on an internet
site ‘maintained by or on behalf of the post-secondary institution’.134 This legislation forms part of the
province’s broader strategy to tackle sexual violence, the Violence Free BC strategy, which includes
over $70 million in annual investments in prevention and intervention services.135
The legislation in both Ontario and British Columbia is relatively silent on how compliance with the
new requirements will be monitored or enforced, beyond the requirement for periodic reviews by
the university’s governing body. However, in both provinces, the relevant minister may conduct, or
require universities to conduct, campus surveys to gauge the effectiveness of policies and support
services, or request information on the incidence of reported sexual assaults.136
The issue of sexual harassment in the workplace in India has led to the introduction of specific
legislation that requires employers, including universities, to prevent or deter sexual harassment
in the workplace and to provide a complaints and redress mechanism. The Sexual Harassment
of Women at Workplace (Prevention, Prohibition and Redressal) Act 2013137 compels workplaces,
including universities, to establish Internal Complaints Committees and stipulates that a female
employee from a senior position within the workplace be appointed Committee Presiding Officer. The
Presiding Officer and other members of an internal complaints committee must be ‘committed to the
cause of women or … have experience in social work or have legal knowledge’.138 The legislation
further requires an external member of the committee to be appointed from the NGO sector or other
associations committed to the cause of women, or with experience in the area of female sexual
harassment. Committee members hold the position for a non-renewable period of three years.
Additionally, the Indian University Grants Commission, established by the government to set and
maintain standards in higher education institutions,139 has been proactive in addressing the issue
of sexual assault and harassment at universities. The University Grants Commission’s 2013 report,
Measures for Ensuring the Safety of Women and Programs for Gender Sensitization on Campuses,140
makes various recommendations, including the establishment of a Gender Sensitization Unit within
the University Grants Commission to give effect to universities’ sexual harassment policies and the
provision of professional and full-time counselling services and female security staff at universities.141
The University Grants Commission has issued regulations that impose various obligations on higher
education institutions, including:
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•

publicly committing to a ‘zero tolerance towards sexual harassment’ policy;

•

organising staff and student training programs to ensure awareness of rights in relation to
sexual harassment;

•

informing students and staff of the recourse available for victims of sexual harassment;

•

ensuring that mechanisms and systems of redress are in place to curb and prevent sexual
harassment on campus; and

•

requiring half-yearly reviews of sexual harassment policies.142

As with US legislation, noncompliance with the University Grants Commission regulations may lead
to the withholding of government grants allocated to universities.143
Significantly, the University Grants Commission Regulations, reflecting legislation, require every
institution to establish an Internal Complaints Committees with a senior-level female Presiding Officer
and at least 50% female membership.144 These regulations, which also detail the process for making
complaints and conducting investigations, are gender neutral, facilitating, for example, the filing by
male and transgender students of complaints of sexual harassment.145
As the Indian experience has sought to utilise discrimination in the workplace legislation as the
enabling mechanism to address university sexual violence, in the United Kingdom (UK) equality
and human rights legislation, such as the Equality Act 2010, imposes a duty on public authorities,
including universities, to have ‘due regard’ to ‘eliminat[ing] discrimination, harassment, victimisation’
across all aspects of their work.146 By extension, universities may be required to have due regard
to the elimination of discrimination and harassment when making decisions on and formulating
policies and practices.147 Section 91 of the Equality Act also imposes obligations on higher education
institutions, including universities, not to discriminate against students, including by ‘subjecting the
student to any detriment’.
The UK government has prioritised tackling sexual assault and harassment across the community
since 2010, when the first cross-government strategy was adopted.148 The subsequent 2016–2020
strategy stresses the importance of primary prevention in addressing the issue, recognising that
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‘educating and challenging young people about healthy relationships, abuse and consent is critical’.149
In 2015, the government requested Universities UK to establish a national taskforce on violence
against women, harassment and hate crime affecting students.150 As part of its remit, the
Universities UK Taskforce was requested to review a 1994 report on student disciplinary procedures,
known as the Zellick guidelines, which provided advice to universities on how to address alleged
student misconduct that might amount to a criminal offence. Essentially, the guidelines required
complaints of sexual assault to be reported to the police prior to a university commencing any
internal investigation. The Taskforce recommended the revision of the guidelines in light of
increasing technological developments (and the potential for online harassment and abuse), and
social and legal changes (with the emergence of the Human Rights Act 1998 and the Equality Act
2010 in particular) to ensure that university procedures and practices reflect these developments.
Following extensive consultations with university leaders, student representatives, academic experts
and key stakeholders, in October 2016 the Universities UK Taskforce released its report, Changing
the Culture,151 which contained various recommendations to universities on addressing the issue via
effective prevention and response mechanisms. These include:
•

an institution-wide approach to the issue, in conjunction with student unions, and embedding
a zero-tolerance approach to sexual assault and other inappropriate behaviour across all
university activities;

•

regular impact assessments of the approach taken;

•

the provision of appropriate resources necessary to address the issue; and

•

the adoption by universities of evidence-based bystander intervention programs.152

In the Netherlands, the Equal Treatment Act 2005153 prohibits discrimination, including sexual
harassment, and forms the basis for other legislation and policies that frame university obligations
to address sexual assault and harassment. The Collective Labour Agreement of Dutch Universities
(2015–2016) imposes various obligations on universities as employers and their employees. Of
specific interest is article 1.12 governing ‘undesirable behaviour’, including sexual harassment,
violence and discrimination, which requires universities to ‘appoint a counsellor whose task it is to
offer initial assistance to those who have been confronted with undesirable behaviour and to offer
initial assistance with regard to complaints pertaining to acts in violation of the Equal Treatment
Act’.154 It also requires universities to draft codes of conduct as a means of preventing forms of
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undesirable behaviour.155 Such requirements are reflected directly within the terms of various
universities’ policies.156
South Africa’s constitutional framework – founded on principles of equality, dignity and freedom157
– has informed many of the sexual assault and harassment policies adopted by South African
universities. The Sexual Harassment, Sexual Assault and Rape Policy and Procedures of the
University of the Witwatersrand states that it should be read within the context of the ‘constitutional
rights to equality, dignity and freedom and security of person; and specific laws governing labour
practice and sexual offences’.158 Similarly, the aims of Stellenbosch University’s Sexual Harassment
Policy states that ‘[w]herever sexual harassment occurs it impinges on the basic human rights of
the individual and it undermines the values contained in the South African Constitution’.159 Notably,
the Sexual Violence Task Team at Rhodes University, in its 2016 report, ‘We Will Not Be Silenced’:
A Three-Pronged Justice Approach to Sexual Offences and Rape Culture at Rhodes University/
UCKAR, states that the university management should recognise the need for ‘significant change in
the way we think and the way we interpret laws if the pervasive sexual violence in our institutions is
ever going to end. This means committing to an interpretation of the law, within the bounds of the
constitution, that favours substantive equality’.160
At a policy level, a more targeted approach to addressing the issue of sexual assault at universities
is evidenced by action being taken by the South African Department of Higher Education and
Training. In October 2016, the Department announced a collaboration with higher education
institutions, research and capacity-building organisations, social, police and justice services and
NGOs to review existing responses to sexual and gender-based violence (SGBV) and adopt and
implement new policies and measures aimed at improving the safety of students and staff in higher
education.161 These organisations formed a technical task team that will conduct a needs analysis
and prepare of a comprehensive SGBV strategy for the sector. Further, in February 2017, the
Department of Higher Education and Training launched the national Sexual and Gender Based
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Violence Dialogues, which are being employed at higher education institutions to inform a sectorwide strategy to tackle SGBV.162

3.3

Australian legal and policy framework

Australia’s university sector operates within Australia’s federated constitutional system. While
the Australian government is the major funder of higher education163 and regulates qualities and
standards at Australia’s universities, most universities are established under state and territory Acts
of Parliament and are subject to state reporting requirements that differ between jurisdictions.164
Specific state and territory legislation regulates some residential colleges,165 and universities and
colleges are also be subject to anti-discrimination, work, health and safety, and criminal legislation in
relevant jurisdictions.
In contrast with the comparative international experiences highlighted above, Australian law is
largely silent as to obligations attaching to universities to respond to issues of sexual assault
and harassment. While there is no explicit legislative framework dealing with these issues, antidiscrimination and workplace safety laws provide opportunities for redress where universities fail
to effectively respond to and prevent sexual assault and harassment. Additionally, the Australian
Tertiary Education Quality and Standards Agency Act 2011 (Cth) and the associated Higher
Education Standards Framework provide some prospect for enhanced regulation in this regard.

3.3.1

Anti-discrimination legislation

Federal, state and territory anti-discrimination and equal opportunity legislation impose obligations on
the university sector that extend to addressing the issue of sexual assault and harassment.166
The Sex Discrimination Act 1984 (Cth) protects people from discrimination based on their sex,
sexual orientation, gender identity, intersex status, marital or relationship status, pregnancy and
breastfeeding or family responsibilities. The Act defines sexual harassment as any ‘unwelcome
sexual advance, or an unwelcome request for sexual favours’ or ‘other unwelcome conduct of
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a sexual nature’167 that makes a person feel offended, humiliated or intimidated and includes
one-off incidents,168 and sexual harassment conducted via ‘new technologies’.169 Section 28F(2)
of the Act makes it unlawful for an adult student (who has attained the age of 16 years) at an
educational institution170 ‘to sexually harass a student or member of staff of the institution’171 and
s 28F(2B) expands this protection to include incidents where a student is sexually harassed by a
student from another educational institution.172 While the Act itself is silent as to the extent of the
obligations of universities to prevent or respond to incidents of sexual harassment on campus, as
employers, universities may be held vicariously liable for sexual harassment by their employees –
including situations where conduct may give rise to a ‘hostile work environment’.173 Such liability
may be minimised by universities showing ‘that they have taken all reasonable steps to prevent
discrimination or harassment from occurring in their workplaces and that they have responded
appropriately to resolve incidents of … harassment’.174

3.3.2

Work health and safety legislation

The Work Health and Safety Act 2011 (Cth) (WHS Act)175 provides for a ‘nationally consistent
framework to secure the health and safety’ of workers and workplaces by ‘protecting workers and
other persons against harm to their health, safety and welfare through the elimination or minimisation
of risks arising from work’176 and ‘assisting … workers to achieve a healthier and safer working
environment’.177 In the university context, the term ‘workers’ would extend to all university employees,
students gaining work experience, volunteers, and contractors or subcontractors.178 Those employed
in research roles, tutors and college resident fellows may also fall within the term and be subject to
the protections afforded by the Act.
The legislation imposes various duties on ‘a person conducting a business or undertaking’, a term
that extends to universities.179 This includes a primary duty of care to ensure ‘so far as is reasonably

167

Sex Discrimination Act 1984 (Cth) s 28A.

Australian Human Rights Commission, Federal Discrimination Law: Chapter 4 – The Sex Discrimination Act, 4.6.3 Single Incidents
<http://www.humanrights.gov.au/federal-discrimination-law-chapter-4-sex-discrimination-act#463>.
168
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practicable, the health and safety of workers’ while they are at work.180 This duty of care further
requires, ‘so far as is reasonably practical’, the ‘provision and maintenance of a work environment
without risks to health and safety’.181 It also requires workers and other persons to take reasonable
care for their own health and safety and to ‘take reasonable care that [their] acts or omissions do not
adversely affect the health and safety of other persons’.182 The standard of ‘reasonably practicable’
requires that risks to health and safety be eliminated or minimised so far as is reasonably
practicable.183

3.3.3

TEQSA

The Australian Tertiary Education Quality and Standards Agency Act 2011 (Cth) (TEQSA Act)
established the Tertiary Education Quality and Standards Agency (TEQSA) as an independent
statutory authority that acts as a national regulator for Australian tertiary education institutions. Key
objects of the Act include providing national consistency in the regulation of the higher education
sector using ‘a standards based quality framework’ in accordance with principles of regulatory
necessity, risk and proportionality, and ‘requiring the provision of quality higher education’.184 Under
the TEQSA Act, all tertiary education providers must be registered185 and registration requires
continued compliance by tertiary education providers with Threshold Standards (see below).186
TEQSA has wide enforcement powers, including revoking an education provider’s registration for
noncompliance on various grounds, including failing to meet the Threshold Standards.187 It is also
empowered to review or examine ‘any aspect of an entity’s operations to assess whether the higher
education provider continues to meet the Threshold Standards’.188
With the introduction of the Higher Education Standards Framework (Threshold Standards) 2015
(Cth), new Threshold Standards came into effect from 1 January 2017.189 Of specific interest
within the context of managing sexual assault and harassment at universities are the Threshold
Standards relating to the learning environment, which cover issues relating to equity and diversity,
wellbeing and safety, and student grievances and complaints.190 These include the requirement that
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universities promote and foster a safe learning environment, ‘including by advising students and staff
on actions they can take to enhance safety and security on campus and online’.191 Universities are
also required to advise students of ‘the actions they can take, the staff they may contact and the
support services that are accessible if their personal circumstances are having an adverse effect
on their education’.192 The Threshold Standards, which apply to international students193 (other than
those at private higher education providers), also require that the ‘nature and extent of support
services that are available for students are informed by the needs of student cohorts, including
mental health, disability and wellbeing needs.’194
Further, the Threshold Standards state that students are to have access to mechanisms capable of
resolving grievances about any aspect of their experience with the university,195 requiring institutions
to provide timely resolution of formal complaints, with the complaints processes including provisions
for confidentiality, independent professional advice, advocacy and other support for both the victim
and the accused.196 Notably, the complaint standards require that:

Decisions about formal complaints and appeals are recorded and the student concerned is informed in
writing of the outcome and the reasons, and of further avenues of appeal where they exist and where the
student could benefit.197

The Act states that TEQSA ‘expect[s] the provider’s policy and procedures to be followed where
a student lodges a complaint or appeal’ and that ‘policies and procedures should explicitly make
provision for review by an appropriate independent third party if internal processes fail to resolve any
grievance’.198 The Threshold Standards further require providers to demonstrate that ‘the occurrence
and nature of formal complaints, allegations of misconduct, breaches of academic or research
integrity and critical incidents are monitored and action is taken to address underlying causes’.199
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3.3.4

Policy initiatives

Beyond the legislative framework, policy initiatives that broadly address the issue of sexual assault
and harassment may inform the approach that universities take in responding to sexual violence.
The 12-year National Plan to Reduce Violence against Women and their Children 2010–2022 (the
National Plan), developed and adopted by all Australian governments at the federal, state and
territory levels in consultation with communities and organisations,200 envisaged the implementation
of four different action plans that seek to address the impact of domestic and family violence and
sexual assault on women.201 The National Plan is currently in its third stage of implementation, with
the Third Action Plan launched in October 2016 ‘sharpen[ing] the focus on sexual violence’.202 Some
of the key national actions to be prioritised under the Third Action Plan include ‘supporting frontline
services to better recognise and respond to women and their children who have experienced sexual
violence, [and] developing a national portal to assist women in the removal of intimate images that
are distributed online without their consent’.203 To date, universities have not been the subject of
specific focus under the National Plan framework.
The Council of Australian Governments (COAG) held a national summit in late 2016 on reducing
violence against women and their children.204 Further steps taken to address the issue include the
implementation of schools-based educational programs.205
Additionally, federal, state and territory governments launched a national campaign, Violence Against
Women – Let’s Stop It at the Start, in April 2016. The campaign aims to ‘generate long-term cultural
change and break the cycle of violence by encouraging adults to reflect on their attitudes, and have
conversations about respect with young people’.206
More recently, the NSW state government announced the NSW Sexual Assault Strategy, which
will provide ‘a comprehensive framework to prevent sexual assault, support victims, and hold
perpetrators accountable’. As part of the development of the strategy, the NSW Minster for the
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Prevention of Domestic Violence and Sexual Assault held a University Students Sexual Assault
Consultation Session, which considered how universities can better respond to reports of campus
sexual assault by students.207
In relation to university specific initiatives, Universities Australia implemented a national campaign,
Respect. Now. Always., in 2016 to prevent and respond to sexual assault and harassment within the
sector.208 This national campaign has been implemented across Australian universities, with many
universities adopting the Respect. Now. Always. slogan as part of their own initiatives to address
the issue. As part of this national approach to addressing the issue within the university sector,
Universities Australia provided significant financial support for the implementation across all 39
universities of the online national student survey in late 2016.

Concluding observations
There is increasing recognition both internationally and in Australia, including by universities
themselves, that tertiary institutions have a duty to provide a safe and secure learning environment
for their students and staff and that this duty extends to the issue of responding to and preventing
sexual assault and harassment.
Countries such as the US, Canada and India have implemented specific legislation, nationally or
at the state/provincial level, to address campus sexual assault and harassment. The benefit of
these legislative frameworks is that they clearly specify the parameters of university obligations to
respond to the issue and ensure consistency in the approach taken. Additionally, anti-discrimination
and equality legislation and other general human rights and constitutional frameworks provide less
defined, but still significant, foundations for university responses. The use of taskforces, with crosssector and student representatives, has also been instrumental in fostering dialogue and helping to
shape policy and procedures.
To date, the Australian legal framework has been largely untested and undeveloped in relation to
enforcing universities’ obligations to their students within the context of responding to sexual assault
and harassment. While Australia lacks an explicit legislative framework targeting sexual assault and
harassment at universities, such as that found in the US and Canada, there is scope under a duty of
care and existing anti-discrimination and workplace safety laws for redress where universities fail to
effectively respond to and prevent sexual violence.
TEQSA, as the national regulator for Australian tertiary education institutions, has significant potential
to effect positive change in this area. Interpreted in line with the object and purpose of the TEQSA
Act, it is suggested that the TEQSA Threshold Standards provide a framework requiring Australian
universities to take a more proactive approach to addressing sexual assault and sexual harassment

Pru Goward, Minster for the Prevention of Domestic Violence and Sexual Assault, ‘Minster Joins University Students for Sexual
Assault Consultation Session’ (Media Release, 7 June 2017) <https://www.facs.nsw.gov.au/about_us/media_releases/minister-joinsuniversity-students-for-sexual-assault-consultation-session>. Some state governments, such as Victoria and Queensland, have
developed ‘respectful relationships’ education programs for secondary schools as part of their violence against women prevention
plans. See eg Department of Education and Early Childhood Development, State Government of Victoria, Respectful Relationships
Education (November 2009) <http://www.education.vic.gov.au/Documents/school/teachers/health/respectfulrel.pdf>; Department
of Communities, Child Safety and Disability Services, Queensland Government, Safety (22 December 2016) Women’s Strategy
Community Implementation Plan <https://www.communities.qld.gov.au/gateway/womens-strategy/community-implementation-plan/
priority-areas/safety>.
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with a failure to do so potentially giving rise to deregistration.
Alternatively, it may be necessary to amend existing, or enact new, legislation to ensure that
institutional responses are strengthened. The review of comparative international frameworks above
may be instructive in this process.
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Comparative examples of international legislation and policy initiatives

Country

Legislative framework

Policy initiatives

Canada

Province legislation:

Provincial policy initiatives:

Sexual Violence and Harassment
Action Plan Act (2016) (Ontario)

Ontario Government Action Plan: It’s Never
Ok: Action Plan to Stop Sexual Violence and
Harassment (2015–2016)

Human Rights Code, Ontario
RSO 1990
Sexual Violence and Misconduct
Policy Act (2016) (British
Colombia)
Sexual Violence Action Plan Bill
164 (Nova Scotia)

British Columbia Province Strategy: Violence
Free BC
Nova Scotia Province Sexual Violence
Strategy: Breaking the Silence: A Coordinated Response to Sexual Violence in
Nova Scotia (2015)
Nova Scotia Memorandum of Understanding
with Province Universities (2016)

India

South Africa

The Sexual Harassment
of Women at Workplace
(Prevention, Prohibition and
Redressal) Act 2013

University Grants Commission, SAKSHAM:
Measures for Ensuring the Safety of Women
and Programs for Gender Sensitization on
Campuses (2013)

Criminal Law Amendment Act
2013 ss 354A–354D

University Grants Commission, UGC
(Prevention, Prohibition and Redressal of
Sexual Harassment of Women Employees and
Students in Higher Educational Institutions)
Regulations, 2015 (2016)

The Constitution of the Republic
of South Africa (1996)

Department of Higher Education and Training
Technical Task Team (2016)
Department of Higher Education and Training
Sexual and Gender Based Violence Dialogues
(2017)

The Netherlands

Equal Treatment Act (2005)
Collective Labour Agreement of
Dutch Universities (2015–2016)

United Kingdom

Human Rights Act 1998 (UK)
Equality Act 2010 (UK)

Universities UK Taskforce to establish a
national taskforce on violence against women,
harassment and hate crime affecting students
(2015)
Universities UK Report: Changing the Culture:
Report of the Universities UK Taskforce
Examining Violence Against Women,
Harassment and Hate Crimes Affecting
Students (2016)

50

Country

Legislative framework

Policy initiatives

United States of
America

Federal legislation:

Federal policy initiatives:

Title IX of the Education
Amendments Act of 1972

Dear Colleague Letter (2011)

Clery Act (2012)
Campus Sexual Violence
Elimination Act of 2014 (Campus
SaVE Act)

State based:
Student Safety: Sexual Assault,
ch 748, California (2014)

National Taskforce to Protect Students from
Sexual Assault, established by the White
House (2014)
National Taskforce report: Not Alone, The
First Report of the White House Task Force
to Protect Students from Sexual Assault (April
2014)
National Taskforce Guide for University and
College Presidents, Chancellors and Senior
Administrators (2017)

An Act to Amend the Education
Law, Senate Bill S5965 (2015)
Senate Bill No 967 (New York)
An Act Concerning Affirmative
Consent, Public Act No 16-106,
California (2016)
Australia

Federal legislation:

Federal policy initiatives:

Australian Tertiary Education
Quality and Standards Agency
Act 2011 (Cth)

National Plan to Reduce Violence against
Women and their Children 2010–2022

Sex Discrimination Act 1984 (Cth)
Work Health and Safety Act 2011
(Cth)

Council of Australian Governments national
summit on reducing violence against women
and their children (2016)
National campaign: Violence against Women
– Let’s Stop It at the Start (2016)

State legislation:
Crimes Act 1900 (NSW)

Universities Australia Respect. Now. Always.
campaign

Anti-Discrimination Act 1977
(NSW)

State policy initiatives: eg NSW Sexual Assault
Strategy

Equal Opportunity Act 1984 (WA)
Equal Opportunity Act 2010 (VIC)
Discrimination Act 1991 (ACT)
Equal Opportunity Act 1984 (SA)
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Chapter 4

4.

Developing good practice policies: setting institutional principles

… institutions of Higher Education can and must play a pivotal role in effectively combating the entrenched
patriarchal practices/structures and mindsets and the corresponding cultures of impunity and silence that
sustain them, and conspire/militate against gender justice.209
The larger perspective guiding sexual harassment policy is to be educational, preventive, corrective and,
when punitive, to carry out processes following a complaint with sensitivity, rigour and justice.210

The under-reporting of complaints,211 combined with the lack of prevalence data to date, has meant
that Australian universities have been ill-equipped to respond appropriately to sexual assault and the
complex and varied needs of student victims. A clear lesson from the findings of the national student
survey and online submissions is that a deficient or misguided institutional response to the complex
needs of students who are victims of sexual assault and harassment can compound their harm,212
potentially re-traumatising the victim or resulting in their failure to lodge a complaint.
This report seeks to develop a framework for use by Australian universities to develop and enhance
policies and procedures for the prevention of sexual assault and harassment, for the investigation of
allegations of such conduct, and for addressing the impact of such conduct on university students.
Chapter 4 considers six principles and approaches that may usefully inform good practice policies,
procedures and practices in the context of sexual assault and harassment. Chapter 5 considers
the key institutional characteristics or themes, such as visible senior leadership, that will enable the
effective application of these principles.
Drawing on these good practice principles and enablers, chapters 7 to 9 contain a more detailed
discussion of specific initiatives that seek to address the key issues raised by the Commission’s
analysis of the national student survey – namely, institutional responses, student support and
prevention.
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4.1

What is good practice?

The comparative international research that informs this report points to six factors that underlie an
effective policy framework that universities should adopt in designing or revising their policies and
procedures for preventing and responding to sexual assault and harassment.

4.1.1

Integrated and inclusive framework

Gender justice on campuses is clearly not an ‘isolated operation’ requiring quick fix solutions, but an
exercise involving a perspectival shift that is able to set down norms of respect, non-discrimination and the
unacceptability of any abuse of power, along with robust processes of debate, discussion and dialogue. This
has to be the purpose of a new pedagogy within which issues of gender justice are seen as an integral part
– not as ‘women’s issues’ to be ghettoized or added on to academic or curricular agendas as a ‘requirement’
or afterthought.213

Policies and procedures on sexual assault and harassment must be developed as part of a
whole-of-university commitment to addressing gender inequality, inclusivity and diversity,
discrimination and gender-based violence. The policies should both reflect this commitment across
all their components (including student reporting procedures, the investigation and prosecution of
complaints, support services and prevention strategies) and in their implementation.
In determining measures to ensure ‘the safety of women and programs for gender sensitization on
campuses’, the Indian University Grant Commission highlights the need for university administrators
to address ‘confusion and ignorance about women’s rights, questions of sexuality, interaction among
peers, norms of masculinity and femininity, and an understanding of the diverse and heterogeneous
composition of college and university campuses’.214

4.1.2

Comprehensive, consistent and coordinated design and content

Fragmented, contradictory and ad hoc policies and practices can be confusing for students215
and may exacerbate the reporting experience and resolution of complaints of sexual assault and
harassment. Multiple processes for resolving complaints of sexual assault and harassment are
perceived as placing a burden on students, who are asked to choose – often during a time of
trauma – which path they wish to pursue. A unified process would be far superior, offering clarity for
students and for the university as a whole.216
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214
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Harvard has developed faculty-specific sexual harassment policies and one for the university as a whole. While this approach
may be viable in some larger institutions, it can lead to confusion where students are enrolled in more than one faculty. See Harvard
Faculty of Arts and Sciences, Sexual and Gender-Based Harassment Policy and Procedures for the Faculty of Arts and Sciences
(13 January 2015) Harvard University <http://www.fas.harvard.edu/files/fas/files/sexual_and_gender-based_harassment_policy_
and_procedures_for_the_fas_.pdf>; Harvard Law School, Harvard Law School Sexual Harassment Resources and Procedures for
Students (18 December 2014) Harvard University <https://hls.harvard.edu/content/uploads/2015/07/HLSTitleIXProcedures150629.
pdf>; Harvard University, Harvard University Sexual and Gender-Based Harassment Policy (10 February 2017) <http://titleix.harvard.
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The project’s review of the literature and empirical research indicate a preference for stand-alone,
clearly identified sexual assault and harassment policies and procedures, rather than their being
embedded in misconduct policies217 or in a generic equity and diversity policy where sexual assault
is often subsumed under broad categories of misconduct.218 Universities in countries with legislation
specifically targeting campus sexual assault and harassment, such as in the US, Canada and
India,219 tend to have stand-alone sexual assault policies. In the UK, as the issue of university sexual
assault has gained prominence –particularly with the establishment of the Universities UK Taskforce
examining violence against women, harassment and hate crime – some universities are moving
towards the adoption of stand-alone sexual assault and harassment policies.220 Similarly, universities
in South Africa, such as the University of Cape Town and the University of the Witwatersrand, have
implemented stand-alone sexual assault and harassment policies with specially constituted sexual
offence disciplinary panels to adjudicate complaints.221
The benefit of a single stand-alone policy is that it provides a clearly identifiable and accessible
document that details all the university’s rules and processes for handling incidents of sexual assault
and harassment,222 allowing students direct access to the relevant procedures and an indication of
the possible outcomes of an investigation.
Importantly, policies should expressly prohibit sexual assault and sexual harassment to reduce
any ambiguity and convey a clear message about the serious nature and consequences of such
conduct.
Research, including findings from the national student survey, suggests that many students do
not necessarily identify harmful conduct as ‘sexual assault’ and/or ‘harassment’ due to ‘the misfit
between the legal definitions and social understanding’.223 Terms such as ‘sexual assault’, ‘sexual

University of Glasgow, Dignity at Work & Study Policy & Procedure (17 April 2014) <http://www.gla.ac.uk/services/
humanresources/equalitydiversity/policy/dignityatwork/>; University of Manchester, Dignity at Work and Study Policy (October 2014)
<http://www.staffnet.manchester.ac.uk/equality-and-diversity/policies-and-guidance/dignity-at-work-and-study/>.
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University of Manchester, Equality and Diversity Policy (July 2014) <http://documents.manchester.ac.uk/display.
aspx?DocID=8361>.
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In Canada, the Sexual Violence and Harassment Action Plan Act (Supporting Survivors and Challenging Sexual Violence and
Harassment) SO 2016, c 2-Bill 132, sch 3, requires all colleges and universities within Ontario to draft and implement standalone sexual assault policies. Similarly, Concordia University adopted a stand-alone policy on Sexual Violence in 2016: Concordia
University, Policy Regarding Sexual Violence (20 May 2016) <http://www.concordia.ca/content/dam/common/docs/policies/officialpolicies/PRVPAA-3.pdf>. In India, universities have specific sexual harassment policies, in accordance with the UGC Regulations,
with the definition of ‘sexual harassment’ including any unwelcome sexual advance that may create an ‘intimidating or hostile
academic work or living environment’. By extension, sexual assault falls within the broad sexual harassment definition. See eg
Jawaharlal Nehru University, Policy Against Sexual Harassment (25 February 1999) <http://www.jnu.ac.in/AboutJNU/GSCASH.asp>.
For an overview of the various approaches taken in these countries, see chapter 3 above.
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and implemented for the start of the 2017/2018 Academic year: Durham University, Sexual Violence & Misconduct: Prevention and
Response, Statements and Updates (12 June 2017) <https://www.dur.ac.uk/sexualviolence/svmog/updates/>.
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2017) forthcoming; Valls et al, above n 32, 1529.
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misconduct’, ‘sexual violence’, ‘gendered violence’, ‘sexual misconduct’ and ‘gendered misconduct’
are often used interchangeably to cover a range of behaviour.
The definitions of sexual assault and harassment in university policies, codes of conduct, and
other related material, including student support information, should reflect definitions contained
in local laws and criminal codes.224 In addition, definitions must be clear and concise, allowing
students to establish that certain unacceptable conduct corresponds with a definition within their
university policies and codes of conduct. In recognising that ‘there are divergent perceptions of what
constitutes sexual harassment’, the sexual harassment policy of Stellenbosch University includes a
comprehensive list of prohibited behaviour, including verbal, non-verbal, visual, physical and ‘quid
pro quo’ forms of conduct, such as sexual bribery and sexual extortion.225
Various university policies, including those of Columbia University, Concordia University (Canada),
Stellenbosch University and the University of Oxford (UK), provide illustrative scenarios to
supplement their definitions of proscribed behaviour.226 Where illustrations are employed, they
should reflect the diversity of the student population and the fact that victims of sexual assault and
harassment are not limited to particular groups, such as women.
The policies should also contain definitions and explanations covering key concepts, such as
consent,227 the standard of proof used in disciplinary hearings, and the scope of application of the
policies,228 expressly stating that the policy applies to online and mobile phone communications.
Consistency of definitions throughout a policy and across all related policies will minimise confusion
and reinforce the prohibition. The principle of consistency has been applied by Canadian universities
in particular provinces with the adoption of similar sexual assault and harassment definitions across

The University of Kansas provides a comprehensive list of definitions for terms used in all university policies and procedures:
University of Kansas, Definitions <https://studentaffairs.ku.edu/definitions>. See also McGill University, above n 82.
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Stellenbosch University’s Sexual Harassment policy covers a broad spectrum of ‘unwanted behavior’, which includes:
(i) Verbal forms such as unwelcome enquiries regarding a person’s sex life, telephone calls with a sexual undertone,
continuous rude or sexist jokes/remarks, unwelcome requests for dates, remarks about a person’s figure, etc, (ii) Nonverbal forms such as gestures with a sexual meaning, leering, continuous unwelcome flirtation, etc, (iii) Visual forms such
as exhibiting pornographic photos, comics, objects, etc. that create a hostile environment, (iv) Physical forms such as
unwelcome contact through patting, pinching, fondling, kissing, pawing, assault, molesting and rape and (v) Quid pro quo
forms such as sexual bribery (eg. promising a promotion in return for granting sexual favours) and sexual extortion (eg.
refusal to promote an individual if he/she does not consent to granting sexual favours).

Stellenbosch University, above n 159, 1.
Conduct prohibited at Oxford, Stanford, Harvard, Columbia and the London School of Economics includes: relationship violence;
stalking; failure to comply with a university or court order relating to sexual misconduct; sexual harassment via electronic or social
media; harassment on the grounds of sex, sexual orientation and other unlawful grounds; publishing or displaying sexist, racist,
homophonic, transphobic or otherwise offensive materials; and retaliation against persons who make a complaint of any of these
forms of misconduct: Columbia University, Gender-Based Misconduct Policy for Students (13 February 2017), 4–6 <http://www.
columbia.edu/cu/studentconduct/documents/GBMPolicyandProceduresforStudents.pdf>; Harvard University, above n 215; London
School of Economics, Anti-Bullying and Anti-Harassment Policy (17 May 2016) <http://www.lse.ac.uk/intranet/LSEServices/policies/
pdfs/school/harPol.pdf>; Stanford University, Prohibited Sexual Conduct: Sexual Misconduct, Sexual Assault, Stalking, Relationship
Violence, Violation of University or Court Directives, Student-on-Student Sexual Harassment and Retaliation (11 March 2016) <https://
adminguide.stanford.edu/chapter-1/subchapter-7/policy-1-7-3>; University of Oxford, University Policy and Procedure on Harassment
(1 December 2014) <https://www.admin.ox.ac.uk/eop/harassmentadvice/policyandprocedure/>.
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See Columbia University, above n 225, 6–7; Concordia University, above n 219, 2–3.

For examples of detailed definitions, including consent, see eg Harvard University, above n 215; University of Kansas, above n
224; University of Manchester, Policy and Procedures for Sexual Misconduct (24 March 2015) <https://www.manchester.edu/docs/
default-source/default-document-library/manchestertitleixpolicy3-24-15.pdf?sfvrsn=2>.
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RMIT provides clear definitions with illustrative non-exhaustive examples to explain sexual harassment: RMIT University, above n
78.
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various universities.229
The language employed in university policies on sexual assault and harassment should be
sensitively framed and culturally and socially appropriate, recognising the needs of different
student cohorts, including Aboriginal and Torres Strait Islander students, CALD and international
students, students with disability, and students who are LGBTIQ. The availability of policies in
different languages is essential to their accessibility, comprehension and use, particularly by
international students.230
Sexual assault and harassment policies and procedures should be designed to cross-refer to, or
integrate, provisions of related university policies, such as those within occupational health and
safety laws or regulations, residential college policies, and student services policies.231 Consistency
of language, definitions and corresponding provisions across the applicable range of university
policies, eliminates confusion and uncertainty and ensures that the objectives and application of
sexual assault and harassment policies and procedures are reinforced, rather than negated, by other
university policies.
Finally, to address concerns about the fragmentation of policies and procedures on sexual assault
and harassment, universities – depending on their size and resources – may be better served by
establishing a position or special unit232 that is responsible for coordinating and managing all

In Ontario, the Sexual Violence and Harassment Action Plan Act (Supporting Survivors and Challenging Sexual Violence and
Harassment) SO 2016, c 2-Bill 132 s 17 defines sexual violence as:
229

[A]ny sexual act or act targeting a person’s sexuality, gender identity or gender expression, whether the act is physical or
psychological in nature, that is committed, threatened or attempted against a person without the person’s consent, and
includes sexual assault, sexual harassment, stalking, indecent exposure, voyeurism and sexual exploitation.
This same definition appears in University of Toronto, above n 76; University of Ottawa, Policy 67b on the Prevention of Sexual
Violence (2016) <https://www.uottawa.ca/administration-and-governance/policy-67b-prevention-sexual-violence>. See also Ryerson
University, Sexual Violence Policy (June 2015) <http://www.ryerson.ca/policies/board/sexualviolencepolicy/>; Trent University,
Sexual Violence Prevention and Response (29 January 2016) <https://www.trentu.ca/administration/pdfs/SexualViolencePolicyApp29Jan2016.pdf>.
Policies (or key aspects of a policy and procedure) should be available in different languages. The State University of New
York (SUNY) Sexual Assault & Violence Response resources website provides students with information to seek resources and
support, and to report a crime to law enforcement and the university. A key section of the website on student rights and reporting
is translated into a range of different languages via a simple web translation mechanism. See State University of New York, above n
77. Additionally, Dutch and Indian universities routinely provide their policies in both the national language and English. See eg the
Indian Institute of Technology Delhi, above n 193.
230

For example, student services policies should include sexual assault or harassment as a clear reason for special consideration
applications, and as a basis for prioritising victims of sexual assault or harassment in securing alternative accommodation or
changes in class or course attendance to avoid or minimise the proximity of an alleged perpetrator to the victim.
231

Professionally trained and experienced staff at Stanford University’s Office of Sexual Assault & Relationship Abuse address all
matters related to sexual assault/misconduct, dating/domestic violence, and stalking. Stanford’s Confidential Support Team (CST)
provides:
232

[C]onfidential support to Stanford students impacted by sexual assault and relationship violence, including domestic abuse,
intimate partner abuse, stalking, and sexual or gender-based harassment. CST services include brief emotional support
and ongoing individual counselling. The CST also provides information about your rights and reporting options, as well as
support throughout the reporting process if pursued. These appointments are intended to provide confidential support for
students who have experienced sexual/relationship violence as well as for those who have questions about how to help a
survivor of sexual/relationship violence. The CST is staffed by a licensed psychologist and licensed clinical social worker.
There is no charge for Stanford students.
Vaden Health Centre, Sexual Assault, Stanford University <https://vaden.stanford.edu/get-help-now/sexual-assault>. Similarly,
although on a much smaller scale, Durham University is the first university in the UK to create the dedicated position of Sexual
Violence and Misconduct Student Support and Training Officer. This position is primarily responsible for policy development, case
management, student support, and prevention and training. Email from Durham University Student Support and Training Officer to
Kirsten Keith, 19 April 2017. See also Isobel Morrow, ‘Finally, Durham Has an Officer Specifically for Sexual Assault’, The Tab, 23
December 2016 <http://thetab.com/uk/durham/2016/12/23/durham-first-university-permanent-student-support-officer-sexual-violencemisconduct-33140>.
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aspects of sexual assault and harassment. The function of a specific position or unit would include
disseminating information and providing training (for example, of individuals who are likely to receive
initial disclosures of sexual assault and harassment, namely ‘first responders’), recording complaints,
tracking investigations and disciplinary hearings, assisting with therapeutic referrals and student
academic needs, and monitoring the implementation and regular review of policies.

4.1.3

Accessible, transparent and enforceable processes

It took me months to report the incident at my university, as I had no idea where to go in spite of having
studied there for six years.233

Significant findings of the Commission’s report in relation to barriers to reporting incidents of
sexual assault and harassment include a lack of student awareness of reporting mechanisms and
procedures.234 The Commission’s report notes that the majority of respondents (62%) stated that
they ‘had little to no knowledge about where to’ formally report an incident of sexual assault, with a
similar percentage in relation to incidents of sexual harassment.235 The report further indicates that
international students were more likely to state that they did not know to whom they should report,
or where to go to make such a report at university.236 The report also highlighted that the majority
of students had ‘little or no knowledge’ about their university’s policies on sexual assault (54%) or
harassment (52%).237 The online submissions supported these findings and also provided other
reasons for not reporting incidents of sexual assault or harassment,238 including a perception among
students that the universities would fail to take any action in response, or constrain or prevent the
behaviour.239
Accessibility refers to the clarity (intelligibility) of the policies, their availability and their prominence.
University adherence to a transparent and accountable process requires that sexual assault and
harassment policies and procedures should be publicly accessible on university websites, as a
demonstration of institutional commitment to address and prevent such conduct to both current and
future students, as well as the broader community, including parents and alumni.
To maximise the transparency of policies, procedures and general information relating to sexual
assault and harassment, they must be well publicised and disseminated, easily identifiable, and
easy to comprehend via a dedicated university webpage.240 Importantly, all policies should contain

233

Commission’s report, above n 15, chapter 6.2(d)(xi); Submission No 1103.
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Ibid chapter 8.3(a).
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Ibid chapter 6.2(c).
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Ibid chapter 6.2(d)(xi) and (xiv).
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Ibid 6.2(c).
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Ibid 6.2(d).
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Ibid 6.2(xii).

Many Australian universities have updated their webpages to make the information more centralised and accessible, particularly
following campus screenings of The Hunting Ground. For examples of accessible information, see eg La Trobe University, Speak
Up (2017) <http://www.latrobe.edu.au/students/wellbeing/respect/speak-up>; UNSW Sydney, Sexual Assault, Sexual Harassment
& Rape (6 June 2017) <https://student.unsw.edu.au/harassment>; Victoria University, Sexual Offences (2017) <https://www.vu.edu.
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clear information directing students to internal and external support services, including police sexual
assault units, and other useful links – for example, on affirmative consent or bystander protection.241
Increased transparency and accessibility alone, however, will not improve student perception – as
documented in the Commission’s report – that universities fail to act on reports of sexual assault or
harassment.242 As one student recalled, ‘I didn’t report the incident … I was in a position to know of
other allegations and also to know that the university did nothing about them’.243 If universities genuinely
seek to strengthen their responses to sexual assault and harassment, they must not only establish
appropriate policies and procedures, but also ensure that these are routinely and robustly enforced
and subject to regular review to ensure their continued effectiveness. Failure to do so will create or
reinforce an impression that the university is weak on addressing sexual assault or harassment.
The consistent application of policies across universities and their colleges, the robust nature of
internal investigations, and the expeditious determination of complaints are further markers of the
reliability of procedures directed at the fair, effective and appropriate resolution of complaints of
sexual assault and harassment.

4.1.4

Resourced, interconnected and responsive support services

As the online submissions to the Commission reveal, the trauma and disruption experienced
by student victims of sexual assault and harassment, 244 and the vicarious trauma potentially
experienced by first responders and bystanders, can be significant and enduring. The impact
on students affects not only their physical and emotional wellbeing, but also their ability to meet
academic requirements and participate in university and community life.245
Recognition of this impact requires the provision of victim-centred support services that are
delivered at an appropriately located site in a sensitive manner by experts who are responsive
to the distinct needs of different student cohorts, including Aboriginal and Torres Strait Islander
students, CALD and international students, students with disability, and students who are LGBTIQ.
These needs may include the option to provide an initial account of a sexual assault in writing (if for

au/about-vu/facilities-services/safety-security/safer-community/concerning-threatening-or-inappropriate-behaviour/sexual-offences>.
For further information of efforts undertaken by Australian universities to make information more accessible, see The Hunting Ground
Australia Project, above n 16.
US research shows that although many universities have policies addressing the issue, many failed to provide additional
information covering topics such as affirmative consent and victim blaming. The research suggests that universities consider
providing ‘more comprehensive, organised, useful, and user-friendly information on sexual assault prevention and intervention’ with
input from expert practitioners: Emily Lund and Katie Thomas, ‘Necessary but Not Sufficient: Sexual Assault Information on College
and University Websites’ (2015) 39(4) Psychology of Women Quarterly 530, 530.
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Commission’s report, above n 15, chapter 6.2(d)(xii).

243

Ibid Submission No 136.

Commission’s report, above n 15, chapter 4 which covers the impact of sexual assault and harassment on a student’s mental
health, their studies and career progression, and their social life.
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Ibid. The White House Task Force to Protect Students from Sexual Assault recommends that universities:
[p]rovide resources and accommodations to support a survivor after an assault, including access and referrals to: a victim
advocate; emergency medical services, including the option for a medical forensic examination; law enforcement; mental
health services; transportation to and from services (if the survivor does not have ready access to such services); housing
accommodations, if the survivor would like to change living arrangements or location; educational accommodations, such as
taking classes remotely, retaking classes, or taking a leave of absence; and other reasonable accommodations and support
services as requested by the survivor.

White House Task Force to Protect Students from Sexual Assault, above n 122, 12.
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example, the victim’s first language is not English) and reassurance that the service is inclusive (by,
for example, displaying a visible statement or symbol of non-discrimination on the service website or
at its premises).
In addition, given the range of student needs that might require therapeutic and academic
intervention, support services should be operationally integrated and coordinated where
possible and linked to student administrators or student services246 to allow more effective overall
management of student needs.
Critically, the development of responsive support services requires sufficient resources to support
initial and ongoing training of staff, adequate staffing levels, and development, translation and
dissemination of information and referral resources for students.247 Currently, few university services
required by victims of sexual assault or harassment are available on a 24-hour cycle. At minimum,
a well-publicised 24-hour university telephone service should be available with appropriately trained
personnel who can refer victims to nearby police, forensic, medical or counselling services.

4.1.5

Collaborative links with external sexual assault services

Given that universities are not set up to fully investigate and adjudicate cases of sexual assault,
collaboration and coordination with relevant external agencies – including local police sexual
offences units, sexual assault units at local hospitals, domestic violence and sexual assault services,
and women’s legal centres – can serve to improve and expedite management of these cases, share
valuable resources, and build information.
In addition, with many cases of student sexual assault occurring off-campus, and a preference
among students for seeking off-campus medical and trauma treatment,248 coordination and
collaboration with these agencies is beneficial for follow-up investigations regarding factual
circumstances, details of the alleged perpetrator, therapeutic care and referral needs, and recording
and reporting of data.249 External services can also provide useful information for the development of
prevention strategies.

In 2013, parents of American university students concerned about the high rate of sexual assault on college campuses and the
lack of comprehensive resources for survivors, students, administrators and parents trying to respond to and prevent incidents
of campus sexual assault, founded Culture of Respect. They brought together a team of public health and violence prevention
researchers from New York University and Columbia University and experts in the fields of research, prevention education, health
support, legal issues, violence prevention, higher education policy, outreach, advocacy, and campus activism to develop a
framework for improving institutional efforts to address sexual violence. In 2016, Culture of Respect became part of Student Affairs
Administrators in Higher Education (NASPA), which facilitated the dissemination of its programs and initiatives to a large number of
institutions and students. See Culture of Respect (2016) <https://cultureofrespect.org>.
246

The President of Oregon State University has committed the university to increasing its efforts to tackle issues of sexual assault
and harassment by recruiting additional support staff, providing a dedicated advocacy centre that provides confidential support and
information to victims, and offering 24/7 support services. See Oregon State University, Sexual Violence Prevention – Next Steps
(2017) <http://leadership.oregonstate.edu/president/sexual-violence-prevention-next-steps>.
247

Commission’s report, above n 15, chapter 6.1(c) states: ‘Students who were sexually assaulted or sexually harassed were more
likely to seek support from outside of their university than from within the university, particularly from a mental health professional.’
248

The University of Cape Town Sexual Assault Response Team (SART) is a survivor-centred, collaborative and multidisciplinary
team that is ‘open to accommodating the voices of all who are affected by sexual violence on campus’ and ‘is designed to empower
the university community with the knowledge and skills to effectively respond to and prevent sexual violence on campus’. See
Duma, above n 88, 1.
249
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4.1.6

Institutional commitment to prevention framework

The Task Force has been mindful of the ‘normative’ and educative role that colleges and Universities need to
play to transform consciousness (without relying excessively or exclusively on ‘punitive’ processes) to combat
gender-based discrimination on campuses.250

While thoughtful, rigorous and comprehensive sexual assault and harassment policies can
delineate and prohibit certain conduct and seek to reduce and prevent harmful consequences,
their effectiveness depends on their implementation, on the environment in which these policies are
developed, and on the objectives that inform their design.
The existence of an embedded institutional program directed at prevention of sexual assault and
harassment251 is essential to the validity of any good practice policy framework. It can provide a
foundational charter in line with an institution’s stated policies on gender equality and indicate what
measures and strategies will be implemented to prevent harmful (and unlawful) practices. These
can include remedial (counselling, medical and legal services) and environmental prevention
measures, such as increased or improved lighting, security checkpoints, buttons and patrols,
closed circuit television, and card-only access to residential colleges. The creation of bystander
intervention programs252 can also serve to demonstrate institutional support for prevention
measures, which may shift attitudes and behaviour and have an impact on university culture. These
measures are further explored in chapter 9.

Concluding observations
Comparative international research reveals a number of common features or principles that underlie
good practice university responses to addressing issues of sexual assault and sexual harassment.
It is recommended that Australian universities apply these principles when devising their policy
frameworks for responding to campus sexual violence.
Policies directed at responding to complaints of sexual assault and harassment should be part of
a broad institutional framework that addresses the underlying causes of sexual violence, such as
gender inequality and gender-based discrimination. The policies should be comprehensive and
consistent in relation to design or structure and content, and should be culturally and socially
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University Grants Commission, above n 35, x.

Victoria University (Australia) has implemented a three-year Preventing Violence Against Women Ten Point Plan (2016–2019),
which focuses on ‘taking responsibility’ to implement multiple strategies and actions to address ‘the root causes of violence against
women’ and to respond and prevent its manifestations. See Victoria University, Respect and Responsibility, Preventing Violence
Against Women, Ten Point Plan, 2016–2019 <https://www.vu.edu.au/sites/default/files/student-services/pdfs/preventing-violenceagainst-women-ten-point-plan.pdf>. See also the University of Iowa Six Point Plan to Combat Sexual Assault implemented in 2014.
Updates about the progress in meeting the plan’s stated objectives are regularly provided on the university website: The University
of Iowa, Six Point Plan to Combat Sexual Assault (5 April 2016) <https://president.uiowa.edu/six-point-plan>.
251

On arrival, new students at the Fitchburg State University, Massachusetts, are ‘required to participate in a Bystander
Intervention Program to learn practical strategies for safely stepping in when they think someone might be in danger. Sponsored
by FAVE – Fitchburg Anti-Violence Education – the program also includes a presentation of Drawing the Shades, a studentdirected play relating the experiences of sexual assault survivors. If students don’t attend the sessions, a hold is placed on their
account to prevent them from registering for the next semester until the requirement is completed’. See Karen Doss Bowman,
‘Combatting Sexual Violence on Campus’, Public Purpose, Winter 2015 <http://www.aascu.org/MAP/PublicPurpose/2015/Winter/
SexualAssaultonCampus.pdf>.
252
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appropriate. In addition, policies must be accessible and transparent to the students who will
potentially use them and rigorously enforced by senior members of university staff with relevant
authority and expertise. The reliability of policies to deliver procedural and substantive resolution is
critical to student usage of a sexual assault and harassment policy and procedure.
A university sexual assault and harassment policy framework should endorse collaborative
partnerships with external agencies that might offer significant assistance in enhancing the
management of cases of sexual assault and harassment and may also supplement internal support
services. Central to any comprehensive framework is the provision of sensitively delivered and effective
redress for victims of sexual violence. The comprehensive resourcing of student support services
and of prevention strategies and mechanisms is a key feature of a good practice policy framework.
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Developing a good practice policy framework:
institutional principles and enabling themes
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Chapter 5

5.

Enabling the effective implementation of sexual assault and
harassment policies: primary themes

The previous chapter outlines six key principles that comparative research suggests are necessary
for the formulation or enhancement of university policies on sexual assault and harassment. The
existence of good practice policies alone is, however, insufficient for their effective and beneficial
application. This section highlights three characteristics or themes that are essential enablers for the
optimum operation of good practice policies, namely: visible university leadership, comprehensive
student engagement, and sustained commitment to cultural change.

5.1

Visible university leadership
As leaders in higher education, we have a responsibility to create a cultural shift in our attitudes and
perceptions and behaviors. We need to prevent sexual violence from occurring in the first place. We
shouldn’t look at it just as a legal requirement – it’s a human issue. We know that both women and men are
victims all over the world, so why can’t we be leaders in changing those dysfunctional, violent behaviors we
shouldn’t tolerate in any form?253

Institutional responses to sexual assault and harassment are more likely to be viewed as credible by
the student body and the university community if senior university management actively develops,
promotes and enforces policies directed at securing perpetrators, addressing the needs of victims,
and leading the ‘cultural shift’ required to change harmful attitudes and behaviours. The success
of any policy requires campus leadership ‘to provide appropriate ethical standards and … suitable
internal procedures to secure their observance’.254
The legitimacy of these policies and university responses is further enhanced where they are
perceived as realistic and substantial. Responses that assert ‘zero tolerance’ where institutional
practice may undermine such claims, or calls for the creation of ‘safe campuses’ where the
institutional response, not the physical environment, is the origin of student disquiet, are unlikely to
attract student confidence.
Rather, active university identification, ownership and rectification of the problem of sexual assault
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Dianne Harrison, President, California State University, quoted in Bowman, above n 252, 7.
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American Association of University Professors, Committee on Women in the Academic Profession, above n 60.
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and harassment are strong indicators of leadership. This can be illustrated by dissemination of a
university’s position and commitment across all university units, agencies and faculties; rigorous
enforcement of policies and procedures; and the provision of adequate and sustainable resources,
including staffing, training and support services to rectify and prevent harmful conduct.255
The enforcement and reviewability of policies and procedures are key measures of leadership. They
indicate institutional commitment to the rigorous application of the policies and an awareness that
policies require regular evaluation and revision if they are to continue to give effect to their core
objectives.
Leadership in relation to the internal management of cases of student sexual assault and harassment
resides with all elements of university operations. The manner in which these incidents are managed
at a public level is of critical significance to any investigation and associated disciplinary or criminal
proceedings, as is the formulation and dissemination of outcomes, and – most importantly – the
protection and wellbeing of the victim and bystanders, and the rights of the alleged perpetrator.
University communications and media officers can play a crucial role in this regard in developing
considered responses and reports for public release and in ensuring effective and appropriate
contributions to public debate on the issue.
A simple example of university leadership on an individual level is the establishment of highlevel university working groups with cross-institution representation256 tasked with designing and
overseeing the implementation of an institutional strategy or framework for responding to and
preventing sexual assault and harassment.
Leadership could also be demonstrated on a sector-wide level– for example, through the
establishment of university-led national taskforces. This approach has been adopted in several
countries to specifically examine sexual violence affecting university students. For example,
the Universities UK Taskforce, with members drawn from various universities and student
representatives,257 India’s University Grants Commission Task Force,258 and South Africa’s
Department of Higher Education Training Technical Task Team in partnership with multiple agencies
and stakeholders.259 Australia’s TEQSA could conceivably establish such a standing working party
in accordance with its role to evaluate compliance by registered higher education providers with
standards, such as wellbeing and safety, contained in the Higher Education Standards Framework

In November 2016, the Vice-Chancellor and Principal Professor Adam Habib of the University of the Witwatersrand (South Africa)
defended the release of a confidential report on an incident of a rape involving two students at the university. In his statement, he
commented:
255

I do think that there needs to be accountability to the University community, especially to the individuals involved in this
incident and the activists who have insisted that it be brought to the attention of all. I therefore believe that it is prudent to
inform you of the substance of this report.
See Adam Habib, Gasa Report Feedback (23 November 2016) <https://www.wits.ac.za/news/latest-news/generalnews/2016/2016-11/gasa-report-feedback.html>.
See for instance: Durham University Sexual Violence Taskforce, Stanford Taskforce, Harvard Taskforce, and University of Ottawa
Taskforce on Respect and Equality.
256
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Universities UK, above n 32.
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See generally University Grants Commission <http://www.ugc.ac.in/>.

South African Government, ‘Higher Education and Training Appoints Task Team to Address Sexual and Gender Based Violence
in Higher Education Institutions’ (Media Statement, 6 October 2016) <http://www.gov.za/speeches/higher-education-and-trainingappoints-task-team-address-sexual-and-gender-based-violence>.
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(Thresholds Standards) 2015.260
The establishment of a standing cross-university working party might also serve to maintain a
national tertiary sector focus on the issue; ensure consistency of policies, procedures and practices;
and facilitate the exchange of good practice strategies and prevention training initiatives. The
Indian University Grants Commission Task Force, established in 2013, undertook to share its
recommendations ‘with all sections of the university community so that all members of higher
education institutions can live, work and study without fear of harassment and violence, in an
atmosphere of equality and dignity’.261

5.2

Comprehensive student engagement

Why are students so important? You are on the ground. You or someone close to you may have experienced
sexual assault. You see where the gaps in understanding exist when it comes to consent, policies,
awareness, and resources. You know what will engage students on campus.262

In speaking to students as part of the UNSW Case Study project, and in conversations with NUS
leadership, women’s officers, and student representatives from residential colleges, the project
identified that one of the reasons for students not reporting incidents of sexual assault or harassment
is that the policies, procedures and services devised for victims of harm fail to speak to the varied
and complex needs of students from different cultural and social groups.263 These issues were also
reflected in the NUS Talk About It surveys and the EROC Australia submission to the Commission.264
The Commission’s report highlights barriers to reporting that confront international students, including
the lack of support networks tailored to the needs of international students and concerns about the
impact of making a report on their visas.265 In other examples, the Commission’s report considers the
reporting difficulties facing LGBTIQ students. As one student stated: “I wanted to report the sexual
assault but knew that as a trans woman reporting sexual assault by another queer woman would just
be a humiliating and traumatising experience that would go nowhere.”266
Institutional responses that suggest a template or ‘one-size-fits-all’ approach risk being dismissed as
unresponsive and insensitive if they ignore the needs and perspectives of distinct student population
groups, including Aboriginal and Torres Strait Islander students, CALD and international students,
students with disability, and students who are LGBTIQ.
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Australian Government Tertiary Education Quality and Standards Agency, above n 190.
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University Grants Commission, above n 35, viii.

Audrey Logan, ‘The Student Voice in Sexual Assault Awareness Month’, Culture of Respect, March 2015 <https://cultureofrespect.
org/sexual-assault-awareness-month/>.
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Cama and Durbach, above n 17
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NUS (2015), above n 5; NUS (2011), above n 5; EROC Australia, above n 84.
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Commission’s report, above n 15, chapter 6.2(d)(xiv).

Ibid 6.2(d)(vi), Submission No 1632. A further submission underscored the need for information and training about same-sex
relationships and sexual violence to challenge assumptions: “Maybe there should be some information about queer relationships
and how they can still be inappropriate. Just because someone is queer, doesn’t mean that their boundaries shouldn’t be
respected”: Submission No. 97.
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Engaging students in an ongoing process of how best to adapt policies and services to reflect the
reasonable needs of a varied student population can facilitate enhanced accessibility and use of
the policies and services. University student services can benefit considerably from consulting with
students – particularly those who bring a perspective that may differ from an institution’s primary
cultural and social norms. Regular consultations with students can also highlight deficiencies in
student services and the need for resources to effectively redress the physical, psychological and
social harm induced by sexual assault and harassment.
The importance of student engagement and consultation is reflected in some Canadian provincial
legislation that requires universities to include student input as part of the process of drafting and
revising policies.267 The Universities UK Taskforce’s Changing the Culture report reflects a similar
view, with the recognition that ‘involvement from the students’ union is essential in developing and
implementing a university-wide response’.268 The University of Iowa has established the President’s
Student Advisory Committee on Sexual Misconduct, which advises the university on ‘the impact of
policies and practices related to the prevention of and response to sexual misconduct affecting
students; solicits input from a broad range of students to inform the committee’s advice to the
president; and monitors progress on university plans and commitments in the domain of sexual
misconduct’.269
The inclusion of student representatives on high-level university working groups on sexual assault
and harassment and on sexual violence prevention committees, as trainers on reporting procedures
and prevention strategies, and as speakers in university forums on changing cultural attitudes, is a
demonstration of university collaboration with its key stakeholders. It is also a recognition of student
leadership as a primary contributor (over many decades) to addressing and preventing university
sexual assault and harassment, developing solutions, and guiding universities towards a more
proactive rather than a reactionary approach.270

5.3

Sustained commitment to cultural change

Higher education institutions are not spaces removed from dominant cultural attitudes about sexual violence,
and so it is no tremendous surprise that just as sexual violence is an epidemic outside of the gates of higher
education, so too is it a crisis within.271

Despite the many significant and constructive efforts by Australian universities to address and
prevent campus sexual assault and harassment,272 the Commission’s report indicates that

See eg Sexual Violence and Harassment Action Plan Act (Supporting Survivors and Challenging Sexual Violence and
Harassment) SO 2016, c 2-Bill 132, sch 3, cl 4.
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Universities UK, above n 32, 51.

The University of Iowa, Student Advisory Committee on Sexual Misconduct <https://diversity.uiowa.edu/committee/studentadvisory-committee-sexual-misconduct>.
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Section 17(4) of the Sexual Violence and Harassment Action Plan Act (Supporting Survivors and Challenging Sexual Violence and
Harassment) SO 2016, c 2-Bill 132, specifically headed ‘Student input’, requires a college or university to consider ‘student input …
in the development of its sexual violence policy and every time the policy is reviewed or amended’.
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Sara Carrigan Wooten and Roland W Mitchell, The Crisis of Campus Sexual Violence: Critical Perspectives on Prevention and
Response (Routledge, 2015) ix.
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See further various initiatives undertaken by universities referred to in The Hunting Ground Australia Project, above n 16. See also
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prevalence figures are high273 and that students face ‘structural and attitudinal’ barriers to ‘reporting
or seeking support following sexual assault or sexual harassment. In addition, students who did
report were often unsatisfied with the response of their university.’274 While the recent increased
focus on university sexual assault and harassment has triggered important initiatives and strategies
to manage, redress and prevent university sexual violence, these have primarily been directed at a
remedial rather than a transformative approach.
Entrenched cultural attitudes and practices are reflected in student experiences recounted
throughout the Commission’s report.275 The transformation of attitudes and practices – those that
seek to hold the victim responsible for a sexual assault, that suggest that victims take steps to
protect themselves against potential assaults and/or initiate attempts at resolution with an alleged
perpetrator, or that view the presence of alcohol or drugs as the basis for dismissing an investigation
– requires ongoing, rigorous investigation about what strategies can contribute to effective
prevention.
Many university initiatives that ostensibly advocate an objective that is directed at the cultural
change necessary to prevent university sexual violence often have short life-spans and may simply
be targeted at addressing one-off, specific incidents. Fundamental and enduring change that brings
about a significant reduction in denigrating and coercive behaviour in university environments
requires research into, and the implementation of, well-evaluated programs and strategies that can
demonstrate behavioural and attitudinal change.
If these programs are to ‘create a cultural shift in our attitudes and perceptions and behaviors’,276
they must be embedded in university operational frameworks, properly resourced, and socially and
culturally relevant. Importantly, they need to be underpinned by a clear institutional commitment
that these programs be conducted over multiple periods rather than in single sessions, be led
by appropriately trained staff, and be implemented each year to cover new student intakes and
changes in university leadership and staff.

Concluding observations
The environment in which sexual assault and harassment policies and procedures are formulated
and implemented is crucial to their utility and long-term effectiveness.
The vocal commitment of senior university leadership to create a learning environment that
supports the physical, emotional and academic wellbeing of staff and students, and to give
visibility to conduct that undermines that objective, will make a significant contribution not only to

Universities Australia, above n 44.
Commission’s report, above n 15, chapter 2.1: ‘One in two students was sexually harassed on at least one occasion in 2016.
Around half of this harassment occurred in a university setting. … Overall, 6.9% of students were sexually assaulted on at least one
occasion in 2015 or 2016, with 1.6% reporting that the sexual assault occurred in a university setting.’
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See ibid above n 15, chapter 6 and 6.1 for survey findings regarding the reasons that the majority of students fail to report
incidents of sexual assault and harassment to their universities and the negative experiences of students following the submission of
a report to their university.
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See eg ibid n 15, chapter 6.3(f)(ii), (iii) and (v) which refers to examples of victim blaming attitudes, including the submission of
an undergraduate student who was raped in her college room after attending a college party. Following her report of the rape to the
head of her residential college, she was placed on a ‘drinking ban’ and told to ‘focus on her studies.’ Submission No. 53.
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67

the comprehensive management of complaints of sexual assault and harassment but also to the
prevention of harmful conduct.
Consistent student engagement with university leadership in the design and evaluation of policies,
support services and prevention programs will serve to enhance their relevance to the student
population – particularly where engagement is representative of the diverse and distinct needs of
student groups, including Aboriginal and Torres Strait Islander students, CALD students, international
students, students with disability, and students who are LGBTIQ. Students have been influential in
guiding universities towards a more proactive rather than a reactionary or defensive approach to
addressing sexual assault and harassment. Their work on this issue also demonstrates the long-term
investment required to generate incremental change. One-off campaigns and online training modules
adopted by universities have limited value in the absence of a sustained, long-term, holistic
approach to transforming the entrenched conditions and cultural attitudes and practices that
underlie the perpetration of sexual violence both within and ‘outside the gates of higher education’.
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Chapter 6

6.

The student voice: heeding responses to the national student survey
All I know is this keeps happening at these institutions, and nothing ever changes. Inquiries aren’t cutting it.
Suspensions aren’t enough. …
Seeing yesterday’s news (about misogynist conduct at a university college) showed me that time hadn’t
changed a thing. It is yesterday’s news, and it’s also today’s news. But if institutionalised contempt for
women is taken seriously by the universities, it won’t be tomorrow’s.277

The design of the national student survey – the largest analysis of its kind conducted across
Australian universities to date – was predominantly aimed at securing experiences and insights from
students who had been victims of sexual assault and sexual harassment, or had known about such
incidents, with a view to:
•

establishing the extent of sexual assault and harassment experienced by university students
(prevalence);

•

understanding and enhancing university responses to student reports (disclosure) and
complaints of sexual assault and harassment (institutional responses);

•

recognising the impact of sexual assault and harassment and institutional responses on
student victims and the extent to which student support services (therapeutic and academic)
meet student needs; and

•

developing appropriate educational mechanisms to reduce university sexual violence
(prevention).

While the national student survey has revealed disconcerting evidence about the prevalence of
incidents of university sexual assault and harassment, it also identifies significant institutional and
cultural barriers to students reporting their experiences of harm, ostensibly resulting in low levels
of reporting.278 These barriers reveal the lack of ease or confidence students have in reporting
incidents of sexual violence to their university, which suggests that a focus on prevalence – whether
high or low – might tend to obscure the very real structural (inaccessible and fragmented reporting

Cameron James, ‘I Spent One Night at St Paul’s College. I Didn’t Sleep Because I Was Genuinely Scared’, The Guardian, 1 June
2017 <https://www.theguardian.com/commentisfree/2017/jun/01/i-spent-one-night-at-st-pauls-college-i-didnt-sleep-because-i-wasgenuinely-scared?utm_source=esp&utm_medium=Email&utm_campaign=GU+Today+AUS+v1+-+AUS+morning+mail+callout&utm_
term=228932&subid=1423910&CMP=ema_632>.
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Commission’s report, above n 15, chapter 6.3 (a)-(e) and 6.2.
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mechanisms, and ineffectual disciplinary processes) and cultural factors that both contribute to the
perpetration of sexual violence and undermine its detection and resolution.
Importantly, the failure by students to report can impact on the university community in significant ways:

First, victims of sexual assault are unlikely to secure the counseling and support they need to cope with and
heal from this potentially traumatic event in their lives making it more probable that they will engage in ‘selfblame’, self-medication (e.g., disordered eating and excessive drinking) and other self-destructive behaviors.
The friends they disclose their experience to are also likely to be affected, having their own feelings of anger,
fear, and/or helplessness. In this way, one sexual assault can have a ripple effect.
Second, unless sexual assaults are reported, students who sexually assault their classmates will not be
subjected to appropriate sanctions and counseling. The possibility that they will continue to victimize others
is thus increased.279

The failure to report may also ‘signal to other potential offenders that their abusive behaviour is
acceptable, or even if it is recognised as unacceptable, that it will probably go unpunished.’280
Chapter 2 of this report highlights the critical role of universities in ensuring the expeditious and
effective resolution of complaints of sexual assault and sexual harassment in the interests of
securing the physical and psychological wellbeing of students harmed by this conduct. Chapter
5 also urges universities to engage with students as key partners in identifying incidents of, and
the range of reasons for, university sexual violence. In addition, student participation in the design,
implementation and revision of sexual assault and sexual harassment policies and procedures; their
evaluation of the effectiveness of these policies; and their consultation in the formulation and delivery
of prevention strategies, will reflect and potentially resonate with their peers. Comprehensive and
sustained engagement with students can potentially change the culture underlying the violence.
The Australian NUS has been calling on universities for over two decades to support student
victims of sexual assault and harassment and associates affected by sexual violence, and to effect
measures that prevent its recurrence. A letter to the University of Sydney Vice-Chancellor, Michael
Spence, in August 2016 from the women who served as University of Sydney Women’s Officers over
the last 10 years reflects these persistent efforts by students to persuade universities to finally act on
their pleas:

[F]or an entire decade we have been raising the issue of sexual assault and harassment on campus with the
administration. For an entire decade we have been met with resistance to change. It seems to us that the
University has deliberately stalled action on sexual assault, assuming that once Women’s Officers and other
activists finish their term, or graduate from university, the institutional knowledge required for a sustained
campaign on this issue is lost.
… for well over a decade, the university has been aware of the issue of sexual assault on campus. For over

Heather M Karjane, Bonnie S Fisher and Francis T Cullen, Campus Sexual Assault: How America’s Institutions of Higher
Education Respond, 2002, Final Report, NIJ Grant #1999-WA-VX-0008, 137 <https://www.ncjrs.gov/pdffiles1/nij/grants/196676.pdf>.
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Anthony Collins, ‘Faceless Bureaucracy?: The Challenges of Gender-Based Violence and Practices of Care in Higher Education’
in Vasu Reddy, Stephen Meyer, Tamara Shefer and Thenjiwe Meyiwa (eds), Care in Context: Transnational Gender Perspectives
(Human Sciences Research Council, 2014) 282, 287.
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a decade calls to change this culture have gone unanswered. The same stories of rape and harassment are
repeated over and over. Periodically, a particularly high profile case may break into mainstream media, but
as the media cycle moves on, and damage control measures are implemented, the issue is once again put
to the bottom of the agenda.
This has gone on long enough.
Sexual harassment and assault are fundamentally an issue of student safety and welfare, and the University
has a duty to its students to provide a safe environment that is conducive to learning. The University has
failed to live up to this duty and instigate genuine cultural change.281

Many of the questions included in the national student survey and the recommendations of the
Commission, as well as those contained in this report (informed by the Commission’s analysis of the
national student survey data and examples drawn from comparative international research), are not
new. They reflect long-standing considerations and concerns raised by student leadership, university
gender activists, and academics and practitioners working in the area of campus sexual violence,
both in Australia and internationally.
Despite the consistent message from Australian university students in relation to these issues, the
Commission’s report indicates that sexual assault and harassment at universities remain at significant
levels. Institutional action in response has, in the main, been inadequate or inappropriate, lacking
sustained programs of management and prevention directed at cultural change.282
Giving prominence to the student voice ensures that the research underlying this report (particularly
in relation to informing university good practice) is distinctly shaped by the views of university
students in Australia and also speaks to the student body. The national student survey provides a
crucial opportunity for universities to take concerted action to address and prevent university sexual
assault and sexual harassment by demonstrating a long-term commitment to acknowledging the
essential contribution of the student voice in exposing, managing and reducing sexual violence.
This value of the student experience and expertise can be realised via a number of mechanisms,
including:
•

an independent national student survey (preferably funded by the federal government)
conducted by the Australian Human Rights Commission every three years, with the second
national survey being implemented in 2019. The Commission’s status as an independent
statutory body and its experience in conducting national surveys in relation to harassment
and gender-based discrimination – including the 2016 national student survey – provides
the appropriate expertise to execute the survey and provide a report that collates and
analyses national patterns and trends in relation to prevalence, student reporting experiences
and institutional responses, the adequacy of student support services, and the efficacy of
prevention strategies. It is recommended that the survey be designed in consultation with
student representatives and conducted at a time during the academic year that avoids exam

Women’s Collective, University of Sydney, ‘Campus Assaults Have Gone on Long Enough: An Open Letter to the University of
Sydney’, The Age, 23 August 2016 <http://www.theage.com.au/lifestyle/news-and-views/news-features/campus-assaults-have-goneon-long-enough-an-open-letter-to-the-university-of-sydney-20160822-gqya1c.html>.
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Commission’s report, above n 15, chapter 3, 3.3(a)(ii), 3.4(a)(ii) and (iii), 3.5(a)(i) and (ii) and chapter 7. See also chapters 8.1
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and holiday periods and maximises student participation;283
•

formalised student representation on committees responsible for formulating and reviewing
university sexual assault and harassment policies, on university equity and diversity
committees, and on university counselling and medical service advisory boards or
committees, as well as student participation in designing and delivering prevention strategies
and programs; and

•

student representation on various committees referred to above must include representatives
who can speak to the specific needs of victims of sexual assault and sexual harassment from
student cohorts most affected by sexual violence as identified in the Commission’s report
– namely, women students, Aboriginal and Torres Strait Islander students, CALD students,
international students, students with disability, and those who are LGBTIQ.

•

The next three chapters highlight the experiences of students in relation to key areas
identified in the national student survey:

•

student reporting of sexual assault and harassment and institutional responses to complaints
(chapter 7);

•

student support services (chapter 8); and

•

prevention measures (chapter 9).

The structure of each of these chapters will include a summary of key findings as contained in
the Commission’s report (which includes an analysis of the national student survey data and
submissions made to the Commission), followed by a section on good practice responses to specific
issues which draws on comparative international research.

The EROC Australia submission to the Commission recommends that certain principles be observed when designing and
implementing survey and submission processes that aim ‘to measure levels of sexual assault and harassment at Australian
universities, and survivors’ satisfaction with universities’ responses to sexual assault and harassment’: see EROC Australia, above n
84, Recommendation 30.
283
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Chapter 7

7.

Institutional responses to student disclosure and reporting of sexual
assault and harassment
By beginning to break any ‘codes of silence’ that frustrate effective responses, the initiative is likely to
empower people to report sexual harassment and assault, which we hope will also reduce the frequency of
such behaviour.284

7.1

Key findings by the Australian Human Rights Commission

A feature of the Commission’s report on the national student survey, consistent with the NUS Talk
About It surveys, is the relatively low reporting of incidents to either universities or police.285 The
reasons identified in the Commission’s report include:
•

a failure by the victim to recognise that the conduct corresponds with the definitions of
sexual assault and/or harassment;

•

the shame, self-blame or stigma associated with the incident as a barrier to reporting;

•

a sense that the incident was not serious enough to merit making a formal complaint;

•

a lack of knowledge about where or how to make a report due to insufficient or inaccessible
information regarding reporting mechanisms;

•

a belief that the university would not take the incident seriously or would respond
inappropriately;

•

a fear that reporting an incident to a university might result in a subsequent police report,
which the student was keen to avoid; and

284

Jacobs, above n 55.

The Commission’s report highlights that only 2% of students who were sexually harassed and 9% of students who were sexually
assaulted in a university setting made a formal report to the university. Commission’s report, above n 15, chapter 8.3. These findings
correspond with the 2015 NUS Talk About It survey, which found that of the 1,366 students who responded to the survey, less than
6% of those who had experienced sexual assault or sexual harassment reported the incident to the university. Reasons for nonreporting included: 23% of respondents did not know to whom they should report an incident; 25% did not make a report because
they feared they would be blamed for the incident; and 18% said they failed to make a report because they did not expect to be
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significantly more likely to report the incident.
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•

a lack of trust in the capacity of a university reporting and investigative process to deliver a
beneficial outcome.286

The Commission’s report identifies further barriers to reporting, which include concerns of the victim
regarding the potential consequences for the alleged perpetrator (‘not wanting to cause trouble, or
having concern for the impact it might have on the perpetrator’s life and wellbeing’), regardless of
the harm that the perpetrator might have inflicted;287 the impact of reporting on the victim’s academic
studies and career; and the fear that the reporting process would be traumatic or onerous.288
Further, despite the existence of policies evidently directed at managing or preventing university
sexual assault and harassment, these are often regarded by students as deficient, fragmented,
inappropriate, poorly publicised and disseminated,289 and lacking effective enforcement.290

7.2

Good practice responses: creating an effective reporting and disciplinary
framework

By reference to the Commission’s report and comparative international research, this section
considers the concerns and barriers raised by students in regard to disclosing and reporting their
experiences, and how to enhance institutional responses.

7.2.1

Equipping ‘first responders’ to respond to first disclosures of sexual assault and
harassment

The Commission’s report highlights numerous negative experiences by students following their
disclosure to universities of incidents of sexual assault or harassment, revealing responses that
include disbelieving or blaming the victim.291 The normalisation of sexual harassment within university
culture has also resulted in victims receiving little empathy and support in response to their
disclosure:

A good friend of mine has been harassed, stalked and felt in danger by a colleague. The department were
notified and she was treated like it was a shame she didn’t reciprocate his feelings!292

The critical first response to a victim reporting an incident of sexual assault or harassment by
university personnel (including security, medical and counselling staff) and residential college staff,
faculty members and bystanders can either provide a constructive frame for the whole experience
or serve to exacerbate the victim’s trauma. If the response to an initial disclosure is inappropriate,
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Commission’s report, above n 15, chapter 6.2(a) and (d).

287

Ibid 6.2(d)(v).

288

Ibid 6.2(d)(vi), (vii) and (viii).

Ibid 6.2(c) and 6.2(d)(xi) highlighting findings that the majority of students have ‘little to no knowledge’ about their university’s
policies covering sexual assault and harassment.
289

290

See ibid 6.2(d)(xii) regarding students’ lack of confidence that their university would take action against the perpetrator.

291

Ibid 6.2(d)(ii) and (iv) and chapter 7(c)(i).

292

Ibid chapter 6.3(f)(iii); Submission No 845.

74

inadequate, counter-productive or poorly managed, the victim may be dissuaded from seeking
support or further reporting the incident and may minimise or repress the experience as a way of
dealing with the trauma of the assault.293
One important approach to minimising any further harm that may be generated (even inadvertently)
on reporting an incident of sexual assault or harassment is the provision of trauma-informed sexual
assault training for staff and students294 who may be first responders to disclosures of sexual
violence.295 This training (which equips first responders to identify and respond to signs of sexual
violence, even when symptoms may not be evident) includes:
•

assessing capacity to perform the role of first responder;

•

determining responses to disclosure in line with the needs of different students cohorts (such
as international or LGBTIQ students);

•

evaluating the impact of sexual violence on victims (including interference with cognitive
function); and

•

identifying the range of advice that may be provided.

The training of first responders requires specific tools and skills to manage the disclosure of sexual
assault, including an appreciation of the difference between initial disclosure and reporting of a
complaint for investigative purposes. Some of the universities reviewed as part of this project have
teams specifically focusing on developing first responder training. The training and development
team of the Sexual Assault Response Team at the University of Cape Town has developed a first
responder curriculum296 and has a team of experts that trains university staff and students in how to
respond to and prevent sexual assault. Similarly, the University of Oxford’s first responder guidelines
provide advice on how best to approach a victim (for example, ‘show empathy; let the individual
stay in control; provide information on relevant services; ask what they would like to do next; keep
a record in case you are subsequently called to give evidence’) and what to avoid (for example,
asking the victim questions that could be perceived as judgmental or designed to ascertain whether
the victim is to blame, such as ‘about consumption of alcohol or [the victim’s] relationship to the
offender’).297 These guidelines are available online, making them accessible to all staff and students.

For a discussion on the deleterious effects of inappropriate responses, see Courtney Ahrens, ‘Being Silenced: The Impact of
Negative Social Reactions on the Disclosure of Rape’ (2006) 38(3–4) American Journal of Community Psychology 263.
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One of the most comprehensive policies on disclosure is University of Oxford, Supporting Staff and Students That Have
Experienced Sexual Assault (16 September 2016) <http://www.admin.ox.ac.uk/eop/harassmentadvice/policyandprocedure/
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Universities may wish to identify first responder points of contact across a university, including
in colleges,298 in front-line services such as security, and within student organisations, such as
Women’s Officers. Given that students are more likely to disclose an incident to a faculty member,299
it may be appropriate for universities to require each faculty to designate a first responder point of
contact and publicise this decision to the student body, including on signage in common student
areas and in student faculty material or handbooks.

7.2.2

Developing simple, fair, accessible and robust reporting mechanisms

Reporting an incident of sexual assault or harassment can be fraught and exacerbated by a lack
of understanding of the process and the potential outcome, a fear of losing control of the process
(for example, if the matter is referred to police),300 and concerns about confidentiality and the
protection of personal identity. The existence of a stand-alone, coherent and substantive university
sexual assault and harassment policy and procedure, together with an easily accessible reporting
mechanism, can greatly facilitate reports of sexual violence and appropriate redress. The re-telling
of an account of sexual assault or harassment to multiple parties (from first responders, to university
legal officers, to medical services) can be a fragmented, confusing and overwhelming experience for
victims of sexual violence and can act as a disincentive to reporting. This consideration underlies the
need for the existence of a simple, unified reporting process that limits the need for repeat accounts
to numerous university units or agencies (but ensures their appropriate interaction in meeting the
needs of the student).
In 2016, in response to the Legislative Assembly of Ontario’s Bill 132 (Sexual Violence and
Harassment Action Plan Act (Supporting Survivors and Challenging Sexual Violence and
Harassment) 2016) – which applied to every university in receipt of government funding301 –the
University of Toronto convened an Expert Panel to advise on ‘principles and recommendations
for a new stand-alone policy on sexual violence and [to] provide general recommendations for

calling the police and getting medical attention. It provides information about optional ways to respond to a sexual assault and
essential knowledge about support resources including critical contact details and answers to frequently asked questions such as
what constitutes sexual consent’. See University of Oxford, ‘Oxford Students Launch New App Supporting Sexual Assault Survivors’,
15 October 2015 <http://www.ox.ac.uk/news/2015-10-15-oxford-students-launch-new-app-supporting-sexual-assault-survivors>.
Durham University’s webpage on support for sexual violence at university identifies three different avenues for disclosing
incidents of sexual violence and misconduct, including College Support Offices, the University Counselling Service, and Nightline –
a confidential non-advisory, non-directive service run by students for students. See Durham University, Support at Durham University
(2 February 2017) <https://www.dur.ac.uk/sexualviolence/getsupport/university/>.
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best.’ University of Oxford, Supporting Staff and Students That Have Experienced Sexual Assault, above n 297, [6]; Harvard Law
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revisions to existing University policies addressing sexual violence and sexual harassment’.302 In
considering the processes for reporting cases of sexual violence, the panel recommended a plain
language student companion document that provides examples of conduct that might enliven the
policy (such as cyber-sexual violence); points of contact for victims; diagrammatic illustrations of the
post-reporting investigation and adjudication processes; available interim measures and conditions
following a report and pending an investigation; and links to relevant resources.303 A flowchart can
also be a useful and simple way to visually illustrate the various procedures.304
The difference between disclosing and reporting a case of sexual assault or harassment for
investigative purposes should be clarified in any policy or companion documentation, as universities
might stipulate timeframes within which students can make a formal report or complaint. Leiden
University stipulates that complainants have one year from the date of the incident in which to file
a complaint; by contrast, the Indian University Grants Commission Regulations, which apply to all
universities, require a complaint to be made within three months of the incident, with a possible
three-month extension.305 A longer timeframe (or no stipulation) may be more appropriate, given that
disclosure by victims is often delayed due to trauma, fear of retaliation, concerns about stigma, or
impact on family members.
Where a student wishes to report an incident to their university that may constitute criminal conduct,
particularly in cases of sexual assault, their university may elect to advise the student that the
institution is unable to act in the absence of a report to the police. The Commission’s report refers
to instances where universities informed students that they could not take any action in response to
an incident of sexual assault or harassment ‘unless they [the students] were willing to make a report
to police’.306 Alternatively, some universities (particularly in the state of New South Wales (NSW))
may assume that in matters of possible criminal conduct, such as sexual assault, their responsibility
extends to reporting such incidents to the police.
A failure by universities to fully appreciate the nature of reporting obligations under relevant
legislation can risk their precipitous referral of an allegation to the police contrary to the wishes of
the victim and, potentially, to their detriment (if, for example, the victim fears the involvement of the
police or retaliation by the alleged perpetrator).
In NSW, under s 316 of the Crimes Act 1900 (NSW), any person who fails to report information
pertaining to a ‘serious indictable offence’ to the police without a reasonable excuse may face two
years’ imprisonment. A ‘serious indictable offence’ is any offence that is punishable by imprisonment

University of Toronto Expert Panel on Sexual Violence Policies, Recommendations for a New Sexual Violence Policy (4 August
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University of Toronto, The Student’s Companion to the Code of Student Conduct (August 2016) <http://www.viceprovoststudents.
utoronto.ca/Assets/Students+Digital+Assets/Vice-Provost$!2c+Students/Code+of+Student+Conduct/The+Student$!27s+Companion.
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See eg the University of Oxford, Harassment Procedure Flowchart for Students <http://www.admin.ox.ac.uk/media/global/
wwwadminoxacuk/localsites/equalityanddiversity/documents/harassment/Harrassment_flowchart_A4_STUDENTS_WEB.pdf>.
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Leiden University, Regulation on Complaints Relating to Unacceptable Behaviour (14 March 2012), art 2(5) <http://www.
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for five years or more,307 such as sexual assault308 and indecent assault.309 However, depending
on the facts of each case, certain individuals, ‘in the course of practising or following a profession,
calling or vocation’ (such as lawyers, doctors, psychologists and nurses) may be free from
prosecution under s 316310 if they obtained the information in the course of their professional or
religious duties.311
The introduction of this reporting duty in 1990 raised many concerns, such as that it might
discourage victims from seeking support and medical assistance due to fears of police
intervention.312 Despite these concerns and a recommendation by the Law Reform Commission for
the section to be repealed, s 316 remains in place.313
These reporting obligations highlight the need for universities, at least in NSW, to ensure that their
policies and procedures in relation to sexual assault provide a mechanism for making reports to the
police, while also guaranteeing victim confidentiality if required, and specifying how incidents will be
handled internally by the university pending the outcome of a criminal investigation. Relevant staff
in residential colleges, student counselling and medical services, and university security units (that
is, potential first responders) should be fully apprised of the nature of these obligations in order to
provide victims with comprehensive information regarding their reporting options.
Online reporting
Concerns about confidentiality, lack of information about reporting procedures, and uncertainty
about how to file a report of sexual assault or harassment can act as barriers to reporting. The
Commission’s report states that ‘one in three students who reported being sexually harassed or
sexually assaulted did not receive an explanation of the reporting process.’ 314
Reporting an incident of sexual assault or harassment is a difficult process, more so when it is done
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Crimes Act 1900 (NSW) s 4.
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Ibid s 61I.

Ibid s 61L: ‘Any person who assaults another person and, at the time of, or immediately before or after, the assault, commits an
act of indecency on or in the presence of the other person, is liable to imprisonment for 5 years.’
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Crimes Act 1900 (NSW) ss 316(4), (5); Crimes Regulation 2015 (NSW) s 4. In this instance, a prosecution under s 316 may only
be commenced with the approval of the Attorney-General.
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See Prime Finance Pty Ltd v Randall [2009] NSWSC 361. See also Re David, Alan and Mary and the Director General Family and
Community Services [2014] NSWSC 1077, which, in drawing on the High Court’s decision in A v Hayden (No 2) (1984) 156 CLR
532, suggests that the public interest in the administration of justice may be a factor preventing a court from restraining disclosure
of confidential information. For a general discussion of s 316, see Police Integrity Commission, Protea Report (2015) ch 11 <https://
www.pic.nsw.gov.au/files/reports/Protea%20Report.pdf>. This report includes a discussion of the reasons witnesses gave for blind
reporting, including concern that the information they provided to the Commission should not be communicated to the police and
that the wishes of victims be respected: Police Integrity Commission, Protea Report (2015) [11.25] <https://www.pic.nsw.gov.au/files/
reports/Protea%20Report.pdf>.
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New South Wales Law Reform Commission, Review of Section 316 of the Crimes Act 1900 (NSW), Report No 93 (1999). See also
New South Wales Law Reform Commission, ‘Media Release – Review of Section 316 of the Crimes Act 1900 (NSW)’ (Media Release,
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face-to-face. The Commission’s report referred to many submissions that indicated that the absence
of an anonymous reporting mechanism discouraged students from reporting their experiences.315
A centralised, accessible reporting mechanism that guarantees anonymous and confidential
disclosures, allows students to make a report at a time and place where they feel comfortable
and secure,316 and enables the systematic recording of incidents may serve to facilitate greater
reporting of incidents of sexual violence and harassment.
Online reporting tools not only facilitate disclosure by victims of sexual assault and harassment who
are reluctant to report an incident in person, but also enable greater understanding by universities
of the prevalence and nature of sexual violence on campus, allowing for the identification of specific
areas of concern and targeted responses.317
One innovative reporting mechanism that seeks to enable and simplify reporting is the Callisto
online reporting tool,318 which permits victims ‘to report at a time and place that feels safest to
them’.319 Several US universities are using Callisto as part of their reporting procedures, enabling an
anonymous, time-stamped online record of an incident that can be reported immediately or saved
for submission at a later date. A key feature of the reporting tool is the ‘information escrow option’,
which provides that a victim’s report only proceeds to investigation if another victim names the same
perpetrator in a separate incident report.320
Elsewhere, mechanisms have been implemented to enable anonymous reporting to the police.
These mechanisms offer the victim the protection of preserving their evidence of an incident without
necessarily leading to their involvement in any subsequent judicial process. The Ending Violence
Association of British Columbia has been implementing a province-wide Third Party Reporting
initiative that enables reports of sexual assault to be filed anonymously with the police via support
agencies or counsellors. The initiative allows the police to track repeat offenders of sexual violence
and, similar to Callisto, if a victim reports the same offender, the initial victim is contacted to see if
they wish to speak to the police with a view to supporting an investigation. In Australia, Queensland
Police provides the victim with an ‘alternative option to making a formal complaint’ to the police via a
system called the Alternative Reporting Options (ARO). ARO, which recognises that ‘many survivors
have reasons for not officially reporting the crimes of sexual assault or rape’, provides the victim
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Ibid 6.2(d)(viii) and (x).

Manchester University (UK) has developed an anonymous online reporting tool for reports of sexual violence, which can be
completed via the university’s public webpage. See Manchester University, Report and Support <https://www.reportandsupport.
manchester.ac.uk/report/anonymous>. The Durham University Sexual Violence Taskforce has recommended a reporting tool that
enables formal, anonymous and third-party reporting: Durham University, above n 63, 11.
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Students at the University of Oregon have access to an Anonymous Sexual Assault Report Form, which states: ‘If you as a
student survivor or reporter wish to remain anonymous, fill out this Anonymous Report Form. The university will use this information
for statistical purposes, to better understand the scope of sexual violence on campus, and to develop and implement preventive
efforts.’ See <https://police.uoregon.edu/anonymous-sexual-assault-report-form>.
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Project Callisto, What We Do <https://www.projectcallisto.org/what-we-do/>.
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Sexual Violence Task Team, above n 160, 11.

Project Callisto, How Callisto Works <https://www.projectcallisto.org/>. The University of San Francisco was one of the first
universities to use the Callisto reporting system. Arvin Temkar, ‘USF Implements Groundbreaking Sexual Assault Reporting’,
University of San Francisco News & Media, 17 June 2015 <https://www.usfca.edu/news/usf-implements-groundbreaking-sexualassault-reporting>. See also Ian Ayres, ‘Meet Callisto, the Tinder-like Platform That Aims to Fight Sexual Assault’, The Washington
Post, 9 October 2015 <https://www.washingtonpost.com/opinions/using-game-theory-technology-to-fight-sexual-assault/2015/10/09/
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with ‘the opportunity to provide police with the full circumstances of their assault with the option of
remaining anonymous’.321
Protocols governing the use of online reporting mechanisms should form part of a university’s
comprehensive reporting process, covering issues such as confidential reporting, management of
confidential information, and undertakings regarding secure storage of such information.322

7.2.3

Clear signposting of policies, procedures and outcomes

Visibility of sexual assault and harassment policies
The visibility and accessibility of university policies on sexual assault and harassment was a concern
of many student respondents to the national survey, with the Commission’s report disclosing that
52% of students had little or no knowledge of the existence or location of these policies.323 The
effectiveness of university responses to reports of sexual assault and harassment is dependent on
their accessibility to students. Accordingly, dissemination and signposting of these policies, their
application, and potential outcomes is critical to shaping the decision to report an incident to the
university, a health service or the police.324 The failure to disseminate information about the possible
outcomes of disciplinary hearings arising from complaints of sexual assault and harassment is also a
deterrent to students reporting incidents of sexual violence.
The campus screenings of the documentary The Hunting Ground, and the launch of Universities
Australia’s Respect. Now. Always. Campaign, prompted many Australian universities to revisit and
enhance the signposting of policies and support services on their websites and provide clearer
access to relevant information.325 Other resources, such as Student Handbooks, are also useful
conduits for information on policies and procedures,326 as are social media campaigns during events
such as O-week, online induction or training modules for new students, and the creation of specific

Queensland Police, Alternative Reporting Options (16 October 2014) <https://www.police.qld.gov.au/programs/adultassault/
altReportOpt.htm>. Queensland Police also states that:
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ARO can be an extremely useful healing strategy for the survivor and an effective investigative strategy for law enforcement
agencies. Survivors can feel empowered by knowing that the information they possess and provide could be used to solve
reported offences of a similar nature. Police can use this information to: assist other prosecutions against an offender; and
protect the community by enabling police to devise intelligence driven strategies designed to target an offender and reduce
repeat offending.
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Adult Sexual Assault (1 September 2016) < http://www.police. nsw.gov.au/community_issues/adult_sexual_assault>. < http://www.
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Commission’s report, above n 15, chapter 6.2(c).

The University of Kent (UK) provides a good example of clearly signposted and informative webpages on sexual assault covering
topics such as ‘Are you safe?’, ‘Deciding what to do next’, ‘Time Frames’, ‘Reporting to the Police’, ‘Confidentiality’ and ‘Getting
Support’. See University of Kent, Rape and Sexual Assault (17 February 2017) <https://www.kent.ac.uk/studentsupport/sexualassault.html>.
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The Oxford University Student Handbook summarises the key provisions of regulatory documents and provides information
on various student support issues, including sexual violence and harassment. See University of Oxford, The University Student
Handbook 2016/2017 <https://www.ox.ac.uk/sites/files/oxford/field/field_document/University%20Student%20Handbook%20201617_web.pdf>.
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apps that students can access via mobile phones.327
Dissemination of outcomes of disciplinary hearings
Following the determination of a disciplinary hearing, the university should inform the parties of the
outcome without delay. It is preferable that this information is delivered in person, where possible, to
allow questions and clarification regarding the impact or ramifications of the outcome. In accordance
with university policies, where relevant, the parties should also be informed of the right of review/
appeal, the grounds for such a review/appeal, the process, and the possible outcome.
In addition, the dissemination of disciplinary outcomes within the university community can also
demonstrate the effectiveness of university policies directed at addressing and preventing sexual
assault and harassment. The publication of this de-identified data can also act as a deterrent to
potential perpetrators. Rhodes University (South Africa) publishes student disciplinary reports that
include incidents of sexual harassment and assault and their outcomes.328 While protecting the
identity of those involved, the reports include information about the nature of the complaint; whether
the matter was determined by a disciplinary hearing, through mediation or by a court; mitigating
and aggravating factors; and the sanction(s) imposed. The reports also include any cases currently
under investigation by the university. Similarly, the SART at the University of Cape Town has
published three quarterly reports since 23 May 2016 on cases of sexual violence that have occurred
on and off campus involving staff and students.329 These de-identified reports provide a detailed
overview of the facts of sexual assault and harassment cases and identify trends occurring on the
basis of these findings.

7.2.4

Effective enforcement of policies

Allied to concerns about visibility and accessibility of policies on sexual assault and harassment are
perceptions that universities fail to fully enforce their policies. Institutional responses to complaints of
student sexual assault or harassment will only secure legitimacy if they are investigated and resolved
in an appropriate and timely manner, and impartially and effectively enforced by those with the
relevant skill and expertise.
The reliability of policies to deliver procedural and substantive resolution is critical to student usage
of sexual assault and harassment policies and procedures. To this end, policies (and related
documents) must clearly outline key elements of the process to allow for informed decision-making
by students. These elements include:
•

established points of contact for reporting (‘first responders’);330

For example, the University of Adelaide (Australia) Out Of Bounds app explains laws relating to ‘sexting, cyber-bullying, and
unlawful sexual intercourse’. See para 9.2.6 below.
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Rhodes University, Reports on Past Student Disciplinary Cases (10 February 2017) <http://www.ru.ac.za/registrar/discipline/
studentdisciplinarycases/>.
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Sexual Assault Response Team, Quarterly Reports, University of Cape Town <http://www.sart.uct.ac.za/sart/get-info/reports>.

Various universities have confidential advisors within their faculties who act as first responders, giving support and advice as to
possible complaint options. The University of Amsterdam has a confidential advisor appointed in each faculty, who receives informal
complaints, records complaints, and provides support during the complaints procedure: University of Amsterdam, Confidential
Advisor for Undesirably Behaviour (13 April 2017) <http://student.uva.nl/en/content/az/confidential-adviser-for-undesirable-behaviour/
confidential-adviser-for-undesirable-behaviour.html>. The University of Oxford has a confidential harassment advisor network of
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•

anonymous reporting options;

•

the nature of evidence required;

•

the investigative and disciplinary steps;

•

guarantees of confidentiality and situations that may require its breach331 – where, for
example, there are concerns relating to the safety and security of students;

•

interim support measures and accommodation and academic arrangements available to
victims and alleged perpetrators which can be implemented prior to, and regardless of, the
outcome of the international disciplinary process;

•

the difference between an internal disciplinary process (which investigates the breach of
an institutional policy or code) and a criminal investigation and trial (which examines an
allegation of a criminal act), and the respective standards of applicable proof;

•

the information available at various stages of the investigation and disciplinary/criminal
hearing;

•

approximate timeframes for each process (this is of particular importance to international
students who may be returning to their home country);

•

the possible outcomes of the process, including the possibility that there will be insufficient
evidence to establish or confirm the allegations;

•

the range of sanctions and penalties that may be imposed if the allegations are established;

•

the review or appeal procedures; and

•

the nature of available support, including support people and legal, counselling and medical
services.

The personnel who execute these procedures via disciplinary committees or panels (at first instance
and at appeal/review hearings) can serve to fortify or undermine student perceptions of the process.
It is therefore important to ensure that membership of these mechanisms is transparent and that
members have the appropriate expertise and experience, and that they reflect the diversity of the
student population. Faculty members (from disciplines such as law, social work, psychology and
medicine) with relevant expertise should be considered as potential members to serve on or advise
disciplinary committees and hearings, particularly those determining the outcome of complaints
of sexual assault and harassment. The chairperson of the disciplinary complaints panel at Leiden
University (Netherlands) is a legal specialist and other panel members have expertise in dealing with
or preventing unacceptable behaviour, including sexual assault.332 Members of the disciplinary panel
convened by the University of the Witwatersrand’s Sexual Harassment and Safety Office in South

approximately 370 advisors across the university, with two advisors appointed within each department and faculty: University of
Oxford, Harassment Advisor Network (4 April 2017) <https://www.admin.ox.ac.uk/eop/harassmentadvice/advisornetwork/>.
See the information provided by the Office of Sexual Assault Prevention & Response, Harvard University, which lists various
exceptions to the confidentiality rule: Office of Sexual Assault Prevention & Response, Confidentiality (2017) Harvard University
<https://osapr.harvard.edu/pages/confidentiality>.
331

Leiden University, above n 305, art 4(1). Similarly, at the University of the Witwatersrand in South Africa, the disciplinary
procedure for gender-related misconduct (which encompasses gender discrimination, sexual harassment and sexual assault)
requires a chair who is a legal professional or academic; a member of the University’s Sexual Harassment Advisory Committee or
other appropriate gender expert; and a member of Senate where the respondent is a staff member, or a member of the Student
Representatives Council where the respondent is a student. See University of the Witwatersrand, Disciplinary Procedure for GenderRelated Misconduct, Staff and Students (30 March 2015), art 6(2) <https://www.wits.ac.za/media/wits-university/students/genderequity-and-tolerance/documents/Disciplinary%20Process%20for%20Gender-Related%20Misconduct.pdf>.
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Africa are legal practitioners and academics, psychologists and social workers and are required to
have specialised knowledge in the area of gender-based violence.333

7.2.5

Comprehensive data collation and recording systems

Our common experience is that universities often fail to recognise the value of complaints to management
as part of system improvement. They do not have effective complaint systems and procedures and lack
comprehensive centralised record keeping.334

A key indicator of the enforcement and efficacy of university sexual assault and harassment policies
and procedures is the existence of a robust, centralised data collection and recording system that
ensures that all reports of incidents disclosed to various sources are recorded within one central
database and stored in accordance with university protocols.335 This prevents the duplication or
omission of reports and provides universities with critical information as to prevalence within their
institutions, including data that identifies repeat offenders. The data might also serve to point to
areas within sexual assault and harassment policies and procedures that require periodic review and
adjustment.
Research on university sexual assaults suggests that many assaults are either never reported
for recording purposes or, if reported, they are not consistently ‘counted as official’.336 Effective
reporting, data collation and analysis rely on the use of consistent terminology and definitions to
ensure that reliable and comprehensive information is captured from different agencies or sites
to which students have reported incidents of sexual violence. Robust data collation also relies on
students’ perception of what amounts to sexual assault or harassment, and the circumstances or
factors that may or may not facilitate a report – for example, the effect of self-blame, questions of
consent, the use alcohol or drugs at the time of the assault, and the relationship of the victim and
perpetrator to one another (friends, associates or strangers).
The system should be designed to collect data reported to all relevant university units (for example,
security and the legal office), services (health and counselling), and faculties or colleges that
might receive reports of cases of sexual assault and harassment. While counsellors and health
professionals may be exempt from reporting obligations under certain circumstances, they should be
required to record de-identified incidents of sexual assault and harassment, even if reports are made
on a confidential basis.
If well-designed, a data recording system can also monitor trends and provide analysis of risks or
other environmental factors that may be contributing to campus sexual assault. Such a system may
also assist in identifying repeat offenders, deficiencies in support services, reports made to police,
and the outcome of externally managed investigations. A robust data system at each university can
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also provide a base for useful year-to-year comparisons within a university that may speak to the
efficacy of policies and procedures or highlight the need for their revision. Collectively, such systems
can also provide the basis for useful national university data analysis.

7.2.6

Monitoring, evaluation and revision of policies

The integrity of policies is enhanced when they are implemented by properly trained staff, regularly
monitored and reviewed via university audit or analogous processes, evaluated by students in
relation to content, procedure and impact or utility,337 and adapted or revised in accordance with
university objectives and student needs. As noted in chapter 5, the legitimacy and use of policies
and procedures will also be enhanced where universities can point to them being developed
collaboratively with student-led organisations and other stakeholders, such as local sexual assault
services and the local police, and where student views are incorporated338 following policy
reviews.339
Some Canadian legislation requires all universities to review their policies at least every three
years,340 and some universities conduct campus climate surveys to inform their policy drafting
process, to evaluate the effectiveness of newly implemented services and reporting processes, and
to ensure the proper operation of new policies.341 To inform the university’s policy on sexual assault
response and prevention, the Campus Climate Survey conducted by Queen’s University (Canada)
in 2015 and administered by the US-based Education Advisory Board, which provides services to
universities across the US and Canada, drew on literature reviews, analysis of other surveys, and
feedback from sexual violence experts and stakeholders.342 During the drafting process for its new
policy, Queen’s University also utilised a confidential online feedback survey.343 The University Grants

In Canada, some provincial legislation mandates universities to ensure that student input is considered in the development of
policy and when the policy is reviewed or amended. See Sexual Violence and Harassment Action Plan Act (Supporting Survivors
and Challenging Sexual Violence and Harassment) SO 2016, c 2-Bill 132, sch 3. Universities have also set up taskforces to devise
an overall sexual assault and harassment strategy that involves the input of student organisations. See the Michigan State University
Task Force on Sexual Assault and Relationship Violence, the University of Ottawa Taskforce on Respect and Equality (which
includes community partners, including the Ottawa Rape Crisis Centre), and the Durham University Sexual Violence and Misconduct
Operations Group (which includes the Student’s Union Communications Officer): Durham University, Membership of the Sexual
Violence & Misconduct Operations Group (3 February 2017) <https://www.dur.ac.uk/sexualviolence/svmog/members/>; Michigan
State University Task Force on Sexual Assault and Relationship Violence, 2014 Sexual Assault and Relationship Violence Policies
and Program Taskforce (6 April 2015) Michigan State University <http://oie.msu.edu/documents/2014%20Sexual%20Assault%20
and%20Relationship%20Violence%20Policies%20and%20Programs%20Task%20Force.pdf>; University of Ottawa, Report of the
Taskforce on Respect and Equality: Ending Sexual Violence at the University of Ottawa, 8 <https://www.uottawa.ca/president/sites/
www.uottawa.ca.president/files/report-of-the-task-force-on-respect-and-equality.pdf>.
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Commission Regulations in India require each university and higher education institution to conduct
a ‘regular and half yearly review of the efficacy and implementation of their anti-sexual harassment
policy’.344 Further, as part of a review process, Columbia University uses the data of reported
incidents that it is legally required to collect to ‘increase awareness of these reported incidents and
their handling by the University’ and to ‘encourage discussion that helps to prevent’ sexual assault
and promote a campus culture of respect.345
The regular review of universities’ sexual assault and harassment policies should be seen as part of
‘system improvement’ and as a means to ensure that their policies are facilitating student safety and
wellbeing. Ideally, these reviews should be part of a university operational framework and should be
undertaken by each university on a regular basis.
Alternatively, university sexual assault and harassment policies should be subject to an external
review process conducted every two to three years, evaluated against a set of minimum standards
or criteria. The TEQSA Threshold Standards and compliance mechanisms potentially offer a useful
framework for this exercise.

7.3

Good practice responses: implementing an effective reporting and
disciplinary framework

When designing the reporting and disciplinary framework and its various components, key features
of which are addressed in the section above, universities should incorporate three operational
considerations: facilitating student choice of the disciplinary process; ensuring natural justice for
victims, alleged perpetrators and witnesses/bystanders; and clarifying the relationship between the
university’s complaints process and the criminal justice system.

7.3.1

Choice of disciplinary process

A report of a complaint of sexual assault can lead to a police investigation and possible criminal
justice proceedings (see 7.2.2 above). For many victims of sexual violence, the prospect and
visibility of a criminal trial and concerns about the consequences for the alleged perpetrator346 are
considerable barriers to prosecuting a complaint via an external criminal procedure. Where students
are keen to secure some form of accountability and sanction arising from a report of sexual violence
via an internal disciplinary process, universities should provide them with options for the resolution of
complaints that ensure the students exercise some control over the process.347
University disciplinary models tend to fall somewhere between a formal adversarial model and an
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Columbia University, Gender-Based Misconduct Prevention and Response, 2015–2016 Annual Report (29 July 2016), 9 <https://
sexualrespect.columbia.edu/files/sri/content/gender-based-misconduct-prevention-and-response-2015-2016.pdf>.
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informal hearing model, which may include the use of mediation. Under the former, disciplinary
hearings are conducted in a manner more reflective of the criminal justice system, with the
application of strict evidentiary rules and lawyers representing complainants and respondents. While
formal hearings may be appropriate in more serious cases (for example, in cases of sexual assault
and where expulsion may be imposed), they can alienate potential complainants, become costly
and time-consuming if lawyers are involved in the process, and potentially disrupt the academic
schedules and commitments of the parties. A more informal approach – which employs members
of the university community with relevant expertise to assist complainants and respondents in
lieu of legal counsel – may be more expeditious and less costly, and deliver an outcome that
accommodates the needs and interests of both parties.
The Commission’s report refers to some Australian universities that require the victim to attend a
mediation or some other form of meeting with the alleged perpetrator.348 Several international
university policies reviewed for this report utilise or offer mediation as part of their internal
disciplinary model. Some policies suggest that students should participate in an informal process
prior to escalating the complaint to a formal process, with the caveat that, for serious cases, the
informal mechanism may be inappropriate and can be bypassed.349 In the US, guidance on the use
of Title IX cautions against the use of mediation for sexual assault but permits its application in cases
of sexual harassment.350
The University of Toronto’s Code of Student Conduct provides that where ‘possible and appropriate,
informal resolution and mediation shall be used to resolve issues of individual behaviour before
resort is made to formal disciplinary procedures’ – importantly noting, however, that mediation
may not be considered appropriate in cases involving ‘serious allegations of violence’, or when
a complainant ‘is vulnerable or either party does not wish to engage in the process’. The code
expressly states that ‘mediation is appropriate when both parties – the complainant and the
respondent – agree to participate and when a mediated solution will essentially satisfy any University
interest in the matter’.351
Student complainants of sexual harassment at the University of Cape Town may elect to use formal
or informal proceedings. An informal procedure takes the form of a discussion between the two
parties facilitated by a case manager and a Sexual Harassment Advisor. It is strictly confidential and
non-prejudicial, and does not oust the option of a formal disciplinary proceeding.352
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Although mediation can offer the benefits of accommodating the interests and needs of the parties
regarding process and outcome, it may risk being perceived by victims as a less rigorous means
for securing an expeditious resolution of a complaint and possibly allowing a compromised outcome
for an alleged perpetrator. From an institutional perspective, a decentralised, informal or ad hoc
approach to resolution can also risk undermining the objectives of monitoring cases of campus
sexual violence and ensuring consistent outcomes.
Ensuring ‘appropriate consistency of [process] and outcomes’ across an institution is an issue that
arises in the context of university residential colleges, which may have devised their own methods
of resolution of complaints of sexual assault and harassment based on the particular features
or traditions of a college environment. Differences in approach between college and university
disciplinary processes can be confusing and give rise to perceptions of ‘in-house justice’. In the
interests of transparency, fairness and consistency, intra-university models of disciplinary processes
must be standardised and must clearly articulate the circumstances when a matter may be
addressed or resolved under a college procedure or referred for determination to a central university
committee or panel.
Ultimately, any process for resolution must be clearly delineated and based on established
principles and procedures, setting out a timeframe, a description of the process, and a range of
potential outcomes. With choices of disciplinary processes – informal or formal – clearly determined
and documented, a victim is better placed to make their own informed choice, where appropriate, as
to how they wish their complaint to proceed. However, a choice of process should not be construed
as an invitation to apply an ad hoc process designed to meet the specific circumstances of a
complaint.

7.3.2.

Ensuring natural justice for victims, alleged perpetrators and witnesses/bystanders

Good practice requires that notions of fairness and transparency inform university policies on sexual
assault and harassment in their application to the victim, the alleged perpetrator and witnesses, and
that parties are accorded fair treatment and appropriate support throughout the process.
Victim
Some universities have adopted a ‘victim or survivor-centred’ approach when drafting sexual
violence policies353 that prioritise ‘the realities, needs, and decisions of those who have been
assaulted … [such] that support is not compromised by investigatory processes’.354 This approach
seeks to ensure that victims have a choice in deciding how they wish to proceed with their
complaint, and that they will be advised about the various stages of the investigation and the
outcome. The approach also acknowledges that in limited, exceptional circumstances, a university
may have to report an incident to the police against a victim’s wishes in order to ensure the safety
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of the wider community or to comply with legal obligations. Additionally, the circumstances in which
confidentiality cannot be guaranteed may need to be clarified – for example, disclosure of the
victim’s identity and allegations in order to ensure that fairness and due process are applied to the
alleged perpetrator.
Alleged perpetrator
Alleged student perpetrators of sexual assault and harassment should receive guidance and support
from the university throughout the disciplinary process and, importantly, should be fully advised of
the case against them in a timely manner to enable the preparation of a response. Universities that
fail to apply principles of due process at all stages of an investigation and hearing in relation to an
alleged perpetrator may confront the prospect of litigation.355
The University of St Andrews (UK) provides a comprehensive Guidance for Students Accused
of Sexual Misconduct on its website, noting that ‘being accused of sexual misconduct can
be a traumatic experience for anyone’ and that the ‘University’s Duty of Care extends to both
alleged victims and alleged perpetrators of sexual misconduct’.356 Similarly, the University of
Kansas student affairs website includes a comprehensive section entitled ‘Understanding the
Accused Student’, which provides information for panellists hearing cases of university sexual
violence, including a discussion of the factors that may contribute to the violence, such as ‘sexrole socialization, lack of sanctions for abuse, male peer group support, pornography, all-male
membership groups such as fraternities and sports teams’.357
Witnesses/Bystanders
Fostering an environment that encourages the reporting of sexual assault and harassment requires
policies that specifically address issues of victimisation, threats or retaliation.358 Such provisions are
particularly relevant given the risks that witnesses and bystanders may confront in intervening in,
seeking to prevent, and reporting unlawful and harmful conduct. In its report Bystander Approaches
to Sexual Harassment in the Workplace, the Australian Human Rights Commission recommends that
‘organisations should expressly communicate to employees that bystanders who report complaints
will be protected from victimisation and [should] publicly demonstrate disciplinary measures if
victimisation does occur’. However, the Commission also points out that ‘organisations which
encourage bystanders to be proactive in responding to sexual harassment should recognise [the]
legal risks’ that may be incurred where circumstances are such that intervention may not be prudent
or safe to intervene.359
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With increased recognition that addressing sexual assault and harassment requires individual,
organisational and community input,360 it is imperative that universities ensure that their sexual
assault and harassment policies and any bystander training programs introduced as part of
university prevention strategies (discussed further in chapter 9) clearly stipulate and afford
appropriate measures of protection to bystanders and those who call out unacceptable conduct.

7.3.3

Clarifying the relationship between the university’s complaints process and the
criminal justice system

You have the right to make a report to University Police or Campus Security, local law enforcement, and/or
State Police or choose not to report; to report the incident to your institution; to be protected by the institution
from retaliation for reporting an incident; and to receive assistance and resources from your institution.361

A common response by universities to disclosures of student sexual violence is to frame the
issue as a police matter. As mentioned above, in cases of sexual assault in particular, universities
might advise students that only the police, and not the university, are competent to respond to a
complaint, or that ‘only once a police complaint is made and/or a criminal conviction is secured’
can a university take action.362 Irrespective of whether a student victim of sexual violence wishes to
report the matter to the police – and many are reluctant to do so – this information tends to reflect
confusion within university administrations about the dual nature of these complaints: that cases of
sexual assault are ‘both a criminal matter, and a misconduct matter’.363 Although the outcome of a
criminal investigation and hearing may be instructive in determining the approach of a university
disciplinary procedure, the facts of, or circumstances surrounding, a report of sexual assault may
require a university to put in place interim measures to support the students affected, and to make
an expedited finding in accordance with its own policies and procedures prior to the outcome of a
criminal investigation and potential hearing.
The university disciplinary process is an internal process distinct from that of the external criminal
justice system. The former is an administrative matter involving breaches of university policy
potentially leading to sanctions, including expulsion. Conversely, the criminal justice system – at
least within Australia, the US, Canada and the UK – is an external adversarial process, where the
guilt of an accused is established via a higher evidentiary burden of proof (allegations must be
proven beyond reasonable doubt). Criminal law sanctions vary depending on the offences charged
and may include a term of imprisonment.
In cases of sexual assault, some universities automatically refer the matter to the police for
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investigation and possible prosecution, taking the view that criminal conduct should generally be
referred to the police, rather than dealt with under a university’s complaints process.364 This view was
prevalent among several universities in the UK that relied on the so-called Zellick Guidelines, which
provided guidance to universities on managing situations where student conduct may constitute a
criminal offence. The guidelines recommended that universities desist from taking any disciplinary
action unless the victim had made a report to the police. The guidelines are, however, under review
in light of subsequent legislative changes (including the introduction of the Human Rights Act 1998
(UK)) and recognition that the guidelines failed to adequately reflect that universities have a duty
of care to students and focused, perhaps unduly, on ‘protecting institutions rather than supporting
students’.365
To avoid ambiguity, ensure consistency and prevent disjointed responses to sexual assault and
harassment, the distinction between a university’s complaints system and internal disciplinary
process and the criminal justice system should be clearly visible and articulated in university sexual
assault and harassment policies. Students should be advised on how the criminal justice process is
distinct from, but may impact upon, a university’s internal disciplinary process – for example, if an
incident is reported to the police by the university or a student, any internal processes may have to
be suspended pending completion of the criminal process.366 This is important, as the potential
exists for an internal investigation process to contaminate the external criminal process, and vice
versa. Interference in either may result in proceedings being suspended or abandoned and may
also have an impact on the rights of the accused to a fair hearing.367
Columbia University’s Gender-Based Misconduct Policy states that given that the ‘University and
criminal justice systems work independently from one another … [l]aw enforcement authorities do
not determine whether a violation of this Policy has occurred’, further pointing out that ‘the criminal
justice system uses different standards related to proof and evidence’.368 The University of Toronto’s
Students’ Companion to the Code of Student Conduct notes that ‘[w]hile some allegations are so
serious they must be referred to the police,369 others might be handled through an internal resolution.
By using its own internal mechanisms, the University is able to apply internal community values
and, in appropriate circumstances, to draw upon non-traditional or restorative means of resolving
a complaint’.370 An internal system might also offer the benefits of expeditious action, accessibility,
privacy and ‘an effective remedy to the aggrieved complainant as quickly as possible so that s/he
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can continue to study and develop without further impediments’371 – an option that may be preferable
for international students in particular.
In deciding how best to approach this issue, Australian universities should be guided primarily
by requirements under relevant state and federal legislation, especially in relation to reporting
obligations that may exist under state or territory criminal legislation.372 Policy considerations,
including concerns about dissuading victims from coming forward, should give way to reporting
obligations under law – particularly in circumstances where further criminal conduct has been,
or may be, perpetrated. Victims should not be shielded from the knowledge that, in certain
circumstances, if they make a complaint of sexual assault to the university, the matter may be
referred to the police.
Interim measures
Finally, whatever the process adopted for the resolution of a complaint of sexual assault or
harassment, interim measures will generally need to be implemented by a university pending an
informal resolution of a complaint, the conclusion of an internal disciplinary process or criminal
investigation and hearing.373 Sexual assault and harassment policies should specify that such
measures (for example, suspension from college or class, or exclusive or prohibited access to
university facilities) will be applied on a case-by-case basis, depending on the nature of the conduct
under investigation. Additionally, the measures will be reasonable and proportionate, set for fixed
periods of time, and subject to review, if required.374 Policies should also clarify that interim measures
are a precaution taken by a university in limited circumstances to protect the victim or others and to
facilitate a comprehensive investigation; they are not to be interpreted as anticipating or revealing
the outcome of either the internal university or external criminal process.375
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Good practice pointers: reporting and disciplinary framework

Underlying principles
When designing a reporting and disciplinary framework to address complaints of sexual assault and
harassment, universities should incorporate the following operational considerations:
•

Students should be afforded a choice of disciplinary process that most appropriately serves
their needs, and should be strongly advised that in cases of serious allegations of violence,
informal disciplinary procedures are not considered appropriate.

•

The reporting and disciplinary framework should be founded on principles of natural justice
that recognise the rights of, and provide safeguards for, the victim, the accused and any
witnesses/bystanders.

•

The university disciplinary process (which concerns breaches of university policy) should be
clearly distinguished from the criminal justice process.

An effective reporting and disciplinary framework should include the following features:
•

Equipping ‘first responders’ to respond to first disclosures of sexual assault and harassment
with the provision of trauma-informed sexual assault training.

•

Ensuring that sexual assault and harassment policies and procedures are clearly signposted
and embedded in induction training for all staff, students and others affiliated to, or engaged
by, the university, including contractor staff.

•

Implementing clear, simple, effective and centralised reporting mechanisms, with options for
online, anonymous confidential reporting. The distinction between the initial disclosure of an
incident and reporting for the purposes of investigation and determination must be clearly
outlined in policies on sexual assault and harassment, particularly in cases where a report
may be made to the police.

•

Enforcing a fair, expeditious and appropriate resolution of complaints of sexual assault
and harassment and disseminating de-identified disciplinary outcomes to the university
community.

•

Implementing and maintaining a robust records management system that enables the
collation and storage of incident reports received from different university reporting sites
(such as security, health or counselling services, and residential colleges) and analysis of
the data to establish patterns of prevalence, the efficacy of policies, and the adequacy of
support services and prevention measures, and to identify environmental and other risks.

•

Conducting regular evaluation and, where required, revision of policies and procedures in
consultation with student organisations and relevant internal and external agencies.
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Chapter 8

8.

Student support services
8.1

Key findings by the Australian Human Rights Commission

Chapter 2 of this report refers to the severe and enduring impact of sexual assault and harassment
on victims. The Commission’s report provides concerning accounts of the deleterious effects of
sexual assault and harassment on individual students and the impact both on their mental health and
on their studies, careers and social life.376 One victim quoted in the Commission’s report described
this impact: “After the incident, I feel hollow and empty inside. I hated myself, believed the incident
was my fault, and was severely depressed.”377 The anxiety of victims can be ongoing and can
significantly affect their ability to continue their academic life:

I’ve only seen him once … I am sure I will see him again in the next three and a half years … I get anxious
each time I leave the College (i.e. when I go to class). It is horrible to be constantly on edge, and I don’t
know when it will end.378

Following an incident of sexual assault or harassment, victims have wide-ranging support
requirements, spanning their immediate safety and medical needs, legal advice, academic support
and counselling care.379 A common concern of victims of sexual assault and harassment identified
by the Commission’s report is that students often do not know what support services are available or
how to access them. Others reported that there are long waiting periods for appointments, with one
student stating that there was a two-month wait-list to access support services at their university.380
The Commission’s report also states that these services do not cater to different student cohorts,
particularly CALD or international students, and highlights concerns by some students that there
was a ‘lack of specialised services for students who speak English as a second language (ESL) or
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students with disabilities’.381 As one student stated in their online submission to the Australian Human
Rights Commission:
The Counselling Centre (and University administration in general) should publicise that their services are also
for people that are international, queer, male-identifying, students of colour, ESL students … My frustration for
not talking with someone who could speak my same mother tongue made me have many ‘lost in translation’
misunderstandings with my counsellor.382

In addition, support services may also need to accommodate the needs of students associated
with victims of sexual assault trauma in recognition of the growing evidence regarding the vicarious
trauma experienced by bystanders, and friends and associates who provide non-professional advice
to victims.383

8.2

Good practice responses

This chapter considers issues related to the provision of support for student victims of sexual
assault and harassment. Within this context, the term ‘support’ encompasses not only remedial or
therapeutic support, such as medical and counselling services, but other forms, including academic
and legal support.
Concerns around student awareness of, and confidence in, the support services available to them
at universities may be addressed by improving the accessibility of information about the services,
providing adequate staffing to meet demand, and – for universities with a large international student
cohort – having support available in a range of languages.

8.2.1

Adequate funding for support services

Given the substantial and sustained negative impact that sexual assault and harassment have on
victims – in relation to both the psychological and medical wellbeing of students and their academic
progress – it is vital that universities give due consideration to the issue of sustainable funding of
support services to enable a holistic and integrated approach.
The Commission’s report highlights barriers to accessing support services that include a lack of
awareness of the service, lengthy waiting times, and a lack of specialised support for specific cohort
groups, including CALD.384 As is mentioned in chapter 4, adequate resourcing of these services
demands an appreciation by universities of the specific needs of victims of sexual assault and
harassment. The provision of sexual assault-related trauma training for medical practitioners and
counsellors, appropriately trained interpreters for CALD students and international students, and staff
who are trained to be sensitive and responsive to the needs of students with disability and those
who are LGBTIQ, are all essential to addressing the range of support required by victims of sexual
violence.
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Resources should also be made available to ensure that the design and location of support
services reflect and incorporate the needs of victims of sexual violence to ensure their privacy and
confidentiality and a sense of safety and security. Where possible, medical and counselling services
should be physically co-located for ease of access by victims. In some cases, this might also
facilitate effective co-management of physical harm and trauma.
As many incidents of sexual assault and harassment may occur outside of usual working hours,
resources should be allocated to the provision of 24-hour support within university medical and
counselling services (see 8.2.3 below). There may also be particular times in the academic year
(such as O-week)385 or specific events that necessitate an increase in available support services.
Resources should be allocated within university budgets to address such exigencies.386

8.2.2

Integrated sexual violence support service

We know from our consultations how important it is to have a single place to turn for support and
information.387

The existence of fractured support services that are hard to access – with students recounting
their experiences multiple times to staff at different points of contact – underscores the need for
universities’ ‘[s]ystems and service responses’ to sexual assault and harassment to offer ‘coordinated or “joined up” pathways’ that integrate practitioners ‘with specialist knowledge of the
dynamics and impacts of sexual assault and abuse [and] other therapeutic and non-therapeutic
providers’.388 A common request, particularly from student organisations, has been for universities
to establish a sexual violence service or designated sexual assault support staff on campus to
specifically address reports of sexual violence.389 This approach is in line with recommendations of
university taskforces and with practice in the US,390 Canada and South Africa, which recognises the
need for a coordinated and integrated support service.
The Office of Sexual Assault Prevention & Response (OSAPR) at Harvard University provides ‘a
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confidential space’ to ‘ensure a survivor-centered, multi-faceted approach to advocacy services
and primary prevention’, where every member of staff is a certified rape-crisis counsellor. In
addition to its education and outreach work, the OSAPR provides counselling options, academic
and accommodation support, medical and legal accompaniments, support in pursuing legal or
administrative actions, and referral to on/off campus resources.391
Concordia University’s Sexual Violence Policy established the Sexual Assault Resource Centre as
its ‘primary resource for support and response’ in cases of sexual violence.392 The Centre provides
crisis intervention and support, advocacy for survivors accessing on- and off-campus redress, and
an accompaniment for survivors to medical and police services.393 The university has also created
the position of Sexual Assault Resource Centre Coordinator to act as the ‘lead responder’ in cases
of reported sexual violence, overseeing case management and addressing internal academic needs
of the victim, such as securing a change in course or class scheduling or submission dates for
work assignments.394 The Coordinator chairs the Sexual Assault Response Team, which meets ‘on
an urgent and priority basis in the event of a reported incidence of sexual violence … to provide
a coordinated and appropriate response’.395 The University of Toronto has established a Sexual
Violence Prevention and Support Centre at all three of its campuses in 2017. This tri-campus centre
assists in the triage of disclosures and/or reports, and the coordination of support for students,
faculty or staff impacted by sexual violence.396
The Gender Equity Office at the University of the Witwatersrand in South Africa is a ‘holistic and
integrated office’ that:
1. Collects and tracks all gender-based harm (GBH)-related complaints across the university
and analyses trends to inform and improve intervention initiatives;
2. Provides a safe and confidential space with full-time counselling support to complainants and
victims of GBH;
3. Confidentially advises complainants and victims of GBH of their options;
4. Oversees an independent disciplinary procedure for formal complaints against staff or
students accused of GBH;
5. Engages actively in advocacy around gender equality.397
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June 2016), 5.2.3 <http://www.unb.ca/fredericton/vp/_resources/documents/sexualassaultpolicy.pdf>.
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University of the Witwatersrand, Gender Equity Office, About Us <https://www.wits.ac.za/students/geo/about-us/>.
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The advantage of an integrated service is that it provides an integrated range of support to students
(and staff), including:
•

crisis intervention and support for individuals in the immediate aftermath of an incident;

•

accompaniment of victims to hospitals or specialist medical services;

•

advice on various reporting processes via the university or criminal justice system and
accompaniment of victims who wish to report their experience to the police or to submit a
complaint via a university complaints process;

•

advocacy for victims to access different on- and off-campus support, as required, including
academic support (such as special consideration) and accommodation support;

•

provision of general information on support services and referrals to specialist support
services and trauma counselling; and

•

provision of resources and sexual violence prevention education on sexual violence,
harassment and related topics.

Additionally, an integrated service would be staffed by people with expertise and training in sexual
assault and trauma398 and detailed knowledge of a university’s complaints process. As part of their
training, staff would be skilled in responding sensitively and appropriately to people from diverse
cultural backgrounds and those who identify as trans and gender diverse. The services offered
would be available to students via the provision of face-to-face and telephone consultations, with the
availability of a language or sign language interpreter where necessary.
Having a unified or integrated sexual assault support service can also improve the visibility and
accessibility of these services by creating ‘a single point of entry for integrated and holistic sexual
assault response, support, advising, counselling, advocacy, and case management service’.399
It also enables a coordinated response, allows for efficient case management, and reduces
unnecessary duplication of roles.
The effective functioning, benefits and range of services offered by an integrated service are,
however, reliant on maintaining optimum levels of appropriately trained staff. Some of the integrated
support services reviewed appear to employ only one or two staff to service an entire campus, or
often multiple campuses, and others rely heavily on student volunteers.400
While the establishment of an integrated sexual assault service for each university is clearly
desirable, the resources required to establish and staff this model can be significant. An alternative
model is the establishment of a single point of contact that relies on partnerships with internal and

All support staff at the University of Oxford have received substantial professional training relating to trauma, including specific
training on sexual violence: University of Oxford, Sexual Violence: Response and Prevention <https://www.ox.ac.uk/students/welfare/
sexual-violence?wssl=1>. At Harvard University, every staff member at the Office of Sexual Assault Prevention & Response, is a
certified rape crisis counsellor: Harvard University, Office of Sexual Assault Prevention & Response, About <https://osapr.harvard.
edu/pages/about>. The American College Health Association toolkit, Shifting the Paradigm: Primary Prevention of Sexual Violence
(August 2008), encourages student health services to integrate ‘screening questions for sexual violence into all patient history
forms’, given that ‘survivors of sexual violence often seek health/wellness services secondary to an incident but only reveal the
experience to an individual if asked at the time of the visit’: <http://www.acha.org/documents/resources/ACHA_PSV_toolkit.pdf>.
398
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Queen’s University, above n 342, 50.

Durham University, above n 298; Sexual Assault Center of the McGill University Students’ Society (2017) <http://www.sacomss.
org/wp/>.
400
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external agencies with relevant expertise to deliver specialist sexual assault support services to
victims. Under such a model, external agencies provide easily accessible specialist support to
students on campus. Durham University has appointed a Student Support and Training Officer
(Sexual Violence and Misconduct) with responsibility for policy development, case management,
student support, and prevention and training. This officer is the main point of contact for students,
‘working in in partnership with colleges, the Counselling Service and other internal and external
agencies, to ensure appropriate support is available to any students and staff who report
experiencing sexual violence or misconduct’.401 The university also funds staff from the local rape
crisis centre to provide support on campus two days and one evening per week, in addition to the
existing resources provided by the university counselling service.402

8.2.3

Support helplines

The existence of an integrated sexual violence support service or an individual support officer on
university campuses is key to servicing the multiple and ongoing needs of victims of sexual assault
and harassment. Often, however, students – particularly in the immediate aftermath of a sexual
assault – require urgent assistance and may be at an off-campus location, or may need advice and
support after hours or on weekends. In addition, they may feel uncomfortable with the prospect of a
face-face interaction with university staff or agencies.
Some international universities offer a 24/7 support hotline staffed by fully trained rape crisis
counsellors.403 At the University of Cape Town, the Sexual Assault Response Team offers a free
24-hour hotline for students who have been raped or sexually assaulted, which includes the
provision of immediate trauma support and advice and details about transport to and from the local
hospital, where students may receive medical help, trauma counselling and an (optional) forensic
examination.404 Other universities provide support via a helpline that is staffed by volunteer students
with no specialised training. The helpline serves as a non-advisory, non-directive ‘listening service’,
with students trained in ‘listening skills’.405
The need for a dedicated helpline for university students who are victims of sexual assault has been
addressed in the US by RAINN (Rape, Abuse and Incest National Network), the largest sexual violence
organisation in the country, which has partnered with higher and secondary education institutions to
develop ‘around the clock crisis intervention support via a tailored response hotline’.406 In Australia, in
anticipation of the Commission’s report on the national student survey, university case workers, victim
advocates, NUS and EROC Australia have called for the establishment of a centralised national hotline
for student victims of sexual violence, to be staffed by trauma-informed counsellors.407

Email from Durham University Student Support and Training Officer (Sexual Violence and Misconduct) to Kirsten Keith, 19 April
2017.
401

Durham University’s Sexual Violence Taskforce, above n 63, 12. See also Ryan Gould, ‘Appointment of Full-Time Sexual Violence
Officer is “First of Its Kind in the Country”’, Palatinate, 23 December 2016 <http://www.palatinate.org.uk/appointment-of-full-timesexual-violence-officer-is-first-of-its-kind-in-the-country/>.
402

See eg Harvard University, Office of Sexual Assault Prevention & Response, 24 Hour Hotline <https://osapr.harvard.edu/24-hourhotline>.
403

Sexual Assault Response Team, 24-hour-hotline, University of Cape Town <http://www.sart.uct.ac.za/sart/get-help/24-hourhotline>. If face-to-face counselling is required, students are encouraged to contact Rape Crisis, an external organisation that offers
a free and confidential 24-hour counselling service.
404

405

Durham University, above n 298.

406

RAINN, RAINN’s Demonstrated Experience <https://www.rainn.org/rainn-demonstrated-experience>.

407

Bagshaw, above n 380; see also EROC Australia, above n 84; Fair Agenda, Uni’s: Stop Leaving Rape Survivors Without
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8.2.4

Academic support

In addition to the physical and psychological impact of sexual assault, its effects can also have
an impact on a student’s education, including their capacity to concentrate or learn, engage
with subject material, participate with other students in class discussions and assignments, and
meet deadlines.408 The Commission’s report notes that, in some instances, student victims of
sexual assault and harassment have dropped out of their degree as a result of sexual assault or
harassment.409
A key issue in the Commission’s report identifies the failure of universities to provide adequate
support services and assistance that took into consideration the psychological impacts of sexual
assault or harassment on students.410 The report highlights that numerous students experiencing
mental health issues because of a sexual assault were denied special consideration for assignments
or examinations.411
The submission to the Australian Human Rights Commission by EROC Australia highlights the
difficulties associated with securing extensions, special consideration and other forms of academic
assistance:
Survivors may also be embarrassed or hold confidentiality concerns about disclosing their
survivor status to staff. Many universities require formal documentation, which forces survivors to
disclose to additional people (such as GPs). This process can be humiliating for survivors, and
some fail subjects or fall behind in their work, rather than go through that process.412
The Sexual Assault Response Team at the University of Cape Town provides access to leave of
absence and deferred examination forms on its website. Designated faculty staff are available to
outline the process to students, assist them in completing the application, and initiate the special
consideration process by the Student Records Office.413
University policies that govern the application of special consideration to assignments and
examinations may require amendment to reflect the potential impact of sexual assault and
harassment on a student’s academic progress. Similarly, staff reviewing applications for special
consideration from victims of sexual violence should receive training in how best to address these
requests and accommodate the victims’ immediate or long-term academic needs. To this end,
Durham University have recommended that student examiners be informed about the impact of
sexual violence and trauma on student’s academic work.414

Adequate Support <http://www.fairagenda.org/uni_counselling>.
408

Commission’s report, above n 15, chapter 4(b); EROC Australia, above n 84, 17.

409

Ibid chapter 4(b).

410

Ibid chapter 6.3(f)(xii).

411

Ibid 6.3(f)(x) and chapter 8.3(a) and (b).
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EROC Australia, above n 84, 18.

Sexual Assault Response Team, Leave of Absence & Deferred Examination, University of Cape Town (17 May 2017) <http://www.
sart.uct.ac.za/sart/get-info/deferred-exams>.
413

414

Durham University’s Sexual Violence Taskforce, above n 63, 10.
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The impact of sexual assault and harassment on a student’s academic life might also require
assistance to reschedule class or tutorial times (in an effort to avoid contact with an alleged
perpetrator), a change of accommodation, and/or the imposition of a ‘no contact order’415 –
especially if the victim and alleged perpetrator reside in the same residential college. Residential
colleges should have access to alternative accommodation to enable an expeditious change in living
arrangements to minimise contact between the respective parties.

415

See University of the Witwatersrand, above n 158, 12.3 i–iii.
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Good practice pointers: support services
•

The impact and needs (medical, psychological, legal and academic) of student victims of
sexual assault and harassment warrant the establishment of an integrated sexual violence
support service on university campuses that offer a range of services provided by staff
trained in sexual assault-related trauma.

•

For smaller universities, the model of establishing a single point of contact to provide advice,
support and referrals may be a more viable alternative.

•

A 24-hour telephone support service should be available to assist student victims of sexual
assault or harassment after hours or on weekends, and to assist those who might be at an
off-campus location (such as an overseas placement or work experience).

•

University staff in student services (academic) must be appropriately briefed to recognise
and facilitate requests from student victims of sexual assault and harassment to reschedule
class or tutorial times and to expedite special consideration applications.

•

College staff and students in leadership roles must be equipped to manage the needs of
victims, friends/associates, bystanders and alleged perpetrators and, where necessary, to
secure alternative accommodation to minimise contact between the respective parties.

•

Given the significant impact of sexual assault and harassment on the physical and mental
health of students, and the effect on their studies, careers and social life, the provision by
universities of adequate and sustainable funding is critical to ensure appropriately designed,
comprehensive and effective student support services that are staffed by sufficient numbers
of specifically trained medical practitioners and counsellors.
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Chapter 9

9.

Prevention
For a campus to have a comprehensive approach, strategies should be in place to prevent violence as well
as respond to violence after it has occurred.416

9.1

Key findings by the Australian Human Rights Commission

While robust, transparent and strictly enforced policies may help deter future incidents of sexual
assault and harassment at university, any effective strategy addressing these issues requires the
inclusion of prevention mechanisms.
The analysis of the national student survey and comparative international research suggests that a
lack of student awareness in relation to definitions of sexual violence, as well as notions of sexual
consent and respectful relationships, is fundamental to understanding the manifestation of sexual
violence and, consequently, its prevention.
The Commission’s report highlights numerous instances where students did not report their
experiences because they did not think that the incident was serious enough, or they were unsure
whether what they experienced would be considered proscribed conduct.417 A student who was
physically and sexually assaulted by a student whom she was dating did not report the incident to
the university or the police because “I was not sure that it was [sexual] assault and whether anything
could be done”.418
The lack of knowledge about the nature of the experience is similarly expressed in relation to a lack
of understanding about the contours of consent419 among students and the influence of alcohol as a
factor in determining the presence or absence of genuine or affirmative consent.420

416

Centers for Disease Control and Prevention, above n 339, 6.

417

Commission’s report, above n 15, chapters 7(c)(iii), 8.2 and 6.2(a), (d)(i) and (ix).

418

Ibid chapter 6.2(d)(ix); Submission No 1648.

The Hunting Ground Australia Project, submission to Australia Human Rights Commission, University Sexual Assault and Sexual
Harassment Project, February 2017, 15 <http://www.thehuntinggroundaustralia.com.au/wp-content/uploads/2017/06/The-HuntingGround-Australia-Project-submission-to-AHRC-University-Sexual-Assault-and-Harassment-Project.pdf>.
419

Commission’s report, above n 15, chapter 7(b)(ii); Submission No. 371: ‘Things are done so uncritically, and to criticise them is to
question “tradition”. This sets up the college culture for the rest of the year as revolving around intense consumption of alcohol and
“getting” sex. We are taught that to “score” is the most important thing, and given almost no information about consent.’
420
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Analysis from the national student survey also indicates that there are deeply ingrained attitudes and
cultures that facilitate – directly or indirectly – the commission of sexual assault and harassment. A
common theme identified in the Commission’s report is that victim-blaming prevented students from
reporting their experiences:421

I did not report the incident due to fear and guilt. I felt guilty because I thought I had not said ‘no’ enough or
explicitly enough.422
I didn’t report the incident … I felt that I was responsible for what had happened by being too drunk to look
out for myself or remove myself from the situation effectively. Looking back on the situation now, I was far too
drunk to be able to consent to any sexual activity. The guy should not have attempted to have sex with me,
and the older residential advisers at the college should have intervened.423

The Commission’s report also highlights attitudes that normalise sexual harassment, with students
referring to experiences of disclosing or reporting incidents to friends or university staff only to
be told that the incident was not serious and to ‘let it go’. As one student who had been sexually
harassed recalled: “I once told a tutor about an incident and was told to see it as a compliment and
asked what I was wearing.”424
While the implementation or upgrade of physical or environmental facilities – such as increasing
campus security patrols, limited or security access to residential colleges, the installation of CCTV
cameras, and better lighting – might deter the perpetration of some sexual violence on campus, the
Commission’s report emphasises that strategies that challenge the underlying culture that facilitates
or normalises sexual assault and harassment are essential to erode attitudes and conduct that are
degrading and harmful.425
Drawing on the analysis of the national student survey and submissions, as well as comparative
international research, this section considers six educational and pragmatic approaches or strategies
that should be implemented as part of a university sexual violence prevention framework.

9.2

Good practice responses
9.2.1

Sexual violence prevention education programs

The research and work of sexual assault and harassment experts, practitioners and gender
advocates has produced a significant shift in prevention education and training at universities
(and elsewhere) from models that previously focused on reducing the risks of sexual assault
and harassment. These risk-reduction templates were generally directed at women offering, for
example, skills in self-defence and advice on avoiding environments and social scenarios that carry

421

Ibid 7(c)(i).

422

Ibid chapter 6.2(d)(iv); Submission No 1140.

423

Ibid 6.2(d)(iv); Submission No 137.

424

Ibid 6.3(f)(iii); Submission No 594.

425

Ibid chapter 8.2 (Changing attitudes and behaviours).
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potential risk. The programs were criticised for perpetuating the ‘victim-blaming’ myth by placing the
responsibility on women to minimise their exposure to sexual assault and harassment426 and failing to
dislodge attitudes that ‘create an environment in which women are seen as legitimate targets’.427
This shift from the risk-reduction model has seen prevention education and training focus on issues
relating to sex and sexual health, healthy relationship skills, myths around sexual violence (such as
challenging the view that acquaintance rape is not rape), interpretations of consent, and bystander
intervention and protection. The importance of education and challenging assumptions around
sexual violence428 has influenced universities across many countries to increasingly introduce
prevention education for incoming students and specific student cohorts, such as college students.
Consent training
Within the university sector internationally, there is a growing trend to include consent training
programs for specific cohorts of students, notably first year students, with some institutions making
participation mandatory.429 Many of the courses aim to educate students on broader issues relating
to affirmative consent, including sexual ethics, respectful relationships, the importance of individual
choice and autonomy, the legal aspects of consent, interpreting social situations (particularly those
involving alcohol, where boundaries of consent may be difficult to establish), and general sexuality
education.430
The Title IX Manual of the University of Kansas, which outlines how the university investigates and
resolves complaints of sexual violence, has developed a comprehensive definition of consent
that emphasises the existence of ‘words or actions that show an active, knowing and voluntary
agreement to engage in mutually agreed-upon sexual activity’.431 The definition of affirmative consent
adopted by the SUNY Working Group on Continual Improvement to Sexual Violence Prevention
Policies states that it ‘does not vary based upon a participant’s sex, sexual orientation, gender

Jan Hoffman, ‘College Rape Prevention Program Proves a Rare Success’, New York Times, 10 June 2015 <http://www.nytimes.
com/2015/06/12/health/college-rape-prevention-program-proves-a-rare-success.html?_r=0>.
426

427

University of Ottawa, above n 337, 12.

Ottawa University conducted a Campus Climate Survey on attitudes towards sexual assault. The results of the survey emphasised
the need to educate students on consent, and to target persistent rape myths. According to the survey, men were more likely to
hold women responsible for sexual violence, with 21% of men agreeing that women who put themselves in risky situations are partly
responsible and 10% of men agreeing that a women bears some responsibility if she is raped while drunk. Ibid Appendix 4, 49–50.
428

In the US, as outlined in chapter 3, such training is required by particular legislation. In the UK, the University of Oxford has
mandatory programs for first year students that form part of their induction course; Lancaster University offers new students an
introduction to the issue of consent as part of their induction; at Cambridge University, such training is voluntary and forms part of
college induction courses. See Lindsay Brown, ‘Sexual Consent Courses Are Now Described as Compulsory at Oxford University’,
BBC News, 4 October 2016 <http://www.bbc.co.uk/newsbeat/article/37545048/sexual-consent-courses-are-now-described-ascompulsory-at-oxford-university>; Annabel Murphy, ‘Revealed: The Universities Offering Consent Workshops This Freshers’, The Tab,
30 August 2016 <https://thetab.com/uk/2016/08/30/universities-offering-consent-workshops-17075>.
429

See eg the programs offered by the Office of Sexual Assault & Relationship Abuse Education & Response (SARA) at Stanford
University <https://sara.stanford.edu/prevention-education-and-outreach>; the University of Texas (at Dallas) Sexual Assault
Prevention Course <https://www.utdallas.edu/studentwellness/haven/>; and the Australian ‘Sex and Ethics’ program developed by
Professor Moira Carmody, which has drawn on international research and education findings <http://www.sexandethics.net/>.
430

The definition continues: ‘It is the responsibility of the initiator, or the person who wants to engage in the specific sexual activity
to make sure that he or she has consent. Consent cannot be gained by force, by ignoring or acting without regard to the objections
of another, or by taking advantage of the Incapacitation of another, where the accused knows or reasonably should have known of
such Incapacitation … A person always has the right to revoke Consent at any time during a sexual act. Failure to say “no” does not
imply consent.’ See University of Kansas, Investigation Process <https://studentaffairs.ku.edu/investigation-process>.
431
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identity, or gender expression’.432
Australian universities are increasingly designing or implementing consent training programs for
application in colleges and for new student intakes.433 In late 2015, The Hunting Ground Australia
Project engaged the Full Stop Foundation to adapt its existing ethics and consent training programs
to the Australian university context. The Sex, Safety & Respect program and training materials have
been employed in a number of Australian universities and residential colleges.434
While there is limited research on the impact of consent education as an effective mechanism for
preventing campus sexual violence,435 such programs are generally held to be valuable insofar
as they help foster dialogue among students around the issue. However, student support for, and
participation in, these courses is critical to their utility. Courses of this nature are best received by
students if they are tailored to reflect their concerns, interests and needs.
Bystander intervention programs
The Commission’s report reveals that one in four students witnessed sexual harassment of another
student at university in 2016, with a small minority witnessing sexual assault. The report further
reveals that students who witnessed such conduct usually took no action in response. The most
common reason provided for this lack of response was that students did not know what to do.436
Despite the relatively recent introduction of bystander intervention programs at universities, growing
research – particularly in the US and Canada – is demonstrating their utility as a tool for preventing

SUNY’s Chancellor’s Temporary Working Group on Continual Improvement to Sexual Violence Prevention Policies develops
uniform policies and guidelines to assist SUNY colleges to respond to and prevent sexual assault: State University of New York,
Sexual Violence Prevention Workgroup <http://system.suny.edu/sexual-violence-prevention-workgroup/>. The Working Group
devised a comprehensive definition of affirmative consent: ‘a knowing, voluntary, and mutual decision among all participants to
engage in sexual activity. Consent can be given by words or actions, as long as those words or actions create clear permission
regarding willingness to engage in the sexual activity. Silence or lack of resistance, in and of itself, does not demonstrate consent.
The definition of consent does not vary based upon a participant’s sex, sexual orientation, gender identity, or gender expression’.
432

The Australia National University (ANU) and its colleges offer sexual prevention training courses that are compulsory at some
colleges, such as John XXIII. See Emily Baker, ‘Australian National University Offers Consent Training to Combat Sexist Behaviour’,
Canberra Times, 15 March 2017 <http://www.canberratimes.com.au/act-news/australian-national-university-offers-online-consenttraining-to-combat-sexist-behaviour-20170310-guvp4w.html>. In June 2017, Monash University, in collaboration with ‘student
organisations and other authorities’, implemented an online educational module, Respectful and Responsible, as part of a university
initiative to address sexual and interpersonal violence. The module covers topics including rights and responsibilities, healthy
relationships, alcohol and other drugs, problem behaviour and misconduct, and bystander interventions. See <https://www.monash.
edu/safer-community/initiatives/respectful-community>. See also The Hunting Ground Australia Project, Progress Report July 2017,
above n 16.
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The Full Stop Foundation has developed a range of educational resources and training for university staff and students, which
are delivered by individuals specifically trained to deliver sexual violence prevention education. The Sex & Ethics Sexual Violence
Prevention Program is designed for student leaders within student housing, student housing providers, and student leaders in key
positions to influence student behaviour and culture on campus. The program, which is delivered in two-hour sessions over four to
six weeks, includes topics such as ethical consent, ethical use of social media, and skills in managing sexual assault disclosures.
In September 2016, community campaigning organisation Fair Agenda contacted the 214 university residences across Australia to
complete a survey that asked what, if any, training they will be providing to students and relevant staff in relation to university sexual
assault and harassment in 2017. For the survey results, see Fair Agenda, Which Uni Residences Are Providing Training to Prevent
Sexual Assault? <http://www.fairagenda.org/residences_survey>.
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Sydney University has declined requests by Student Women’s Officers for mandatory consent training modules on the basis of a
‘lack of pedagogical evidence’: Justine Landis-Hanley, ‘University Dismissed Mandatory Consent Module’, Honi Soit, 23 March 2017
<http://honisoit.com/2017/03/university-dismisses-mandatory-consent-module/>. Research by Moira Carmody on the Sex and Ethics
Violence Prevention Program found that young men surveyed following their completion of the program showed positive behavioural
changes: Moira Carmody, ‘Young Men, Sexual Ethics and Sexual Negotiation’ (2013) 18(2) Sociological Research Online 22, 26.
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Commission’s report, above n 15, chapter 5(c).
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sexual assault.437 Bystander intervention programs have been used with success at many US
universities and recent US legislation requires universities to implement bystander programs.438
The Bringing in the Bystander In-Person Prevention Program,439 designed by the University of
New Hampshire’s Prevention Innovations Research Center, has been implemented at various
US universities and at the University of Windsor (Canada) as an evidence-based and evaluated
prevention program that encourages student-participants to see themselves as potential bystanders
who could intervene and stop an assault before it happens:

Students learn the importance of speaking out against social norms that support sexual assault and coercion,
how to recognize and safely interrupt situations that could lead to sexual assault, and how to be an effective
and supportive ally to survivors.440

The University of Windsor was the first Canadian campus to use the Bringing in the Bystander
workshops by integrating the program within faculty curricula as part of the University’s Strategic
Priority Initiative.441 Not all interactive training programs (which are often delivered to specific
cohorts of students and colleges) can reach the entire student body, with cost often being a
key consideration. For this reason, the ‘infusion’442 of preventative strategies, such as bystander
intervention programs, within university course curricula may be a useful method for securing
maximum coverage.
The Intervention Initiative (UK) was developed following an extensive review of other bystander
programs. It aims to prevent sexual violence within universities through an evidence-based
educational program that empowers ‘students to act as pro-social citizens’.443 This free program,
which is funded by government agency Public Health England,444 involves eight 60–90 minute mixedgender sessions, delivered by trained facilitators. The Intervention Initiative toolkit developed for
course leaders and facilitators is available online for anyone to use, reproduce or amend with the
appropriate acknowledgements.445 It has been recommended as a model by the Universities UK
Taskforce and has been included as part of numerous universities’ strategies for dealing with sexual

See Rachel A Fenton et al, ‘A Review of Evidence of Bystander Intervention to Prevent Sexual and Domestic Violence in
Universities’ (2016) Public Health England 5, 6, 36–53. Research at the University of Windsor (Canada) into the effectiveness of
its bystander program indicates that ‘participants who attended the workshop were significantly more confident in their ability to
intervene effectively in a situation where there was a risk of sexual assault than those in the control group, and were also more
willing to intervene’: Rosanna Tamburri, ‘Bystander Intervention Program Changes Attitudes About Sexual Assault’, University Affairs,
15 October 2014 <http://www.universityaffairs.ca/news/news-article/bystander-intervention-program-changes-attitudes-sexualassault/>. See also Ann Coker et al, ‘Evaluation of Green Dot: An Active Bystander Intervention to Reduce Sexual Violence on
College Campuses’ (2011) 17(6) Violence Against Women 777.
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violence and harassment, including at Durham and York Universities.446
At Stellenbosch University in South Africa, students can enrol in a short course run by the
University’s Equality Unit. The course, which is called ‘Social Justice Facilitation: HIV, sexuality and
gender’, addresses access to quality HIV and sexually transmitted infection prevention and treatment
services, as well as sexual wellness, and promotes responsible sexual behaviour among students.447
The Equality Unit also conducts a workshop known as ‘Positive leadership, positive change’ for
university staff to develop the necessary knowledge, skills and attitudes to contribute positively to
issues related to gender violence, HIV, unfair discrimination, sexual harassment and victimisation.448

9.2.2

Mode of delivery of sexual violence prevention education programs

Despite diverse approaches to the content and delivery of prevention education training programs,
research indicates that effective prevention programs are generally developed in accordance with a
theory of change and are socio-culturally sensitive; delivered by well-trained staff with sufficient time
to present a comprehensive program; delivered via a range of methods; and regularly evaluated.449
While face-to-face delivery of these programs is usually preferred, the tension often arises between
the optimal number of staff and students who should participate in education programs, the time
available, and the cost of implementation or delivery.
While there is no one mode of delivery that appears to be most effective, the following features are
important considerations in developing and delivering prevention programs:
•

The target audience is an important factor in determining whether the program is delivered
face-to-face, online or via a combination of these methods. This decision can depend on
the gender, sexuality and cultural background of potential participants and whether they
are campus-based or remote-learning students. Evidence suggests that programs may be
more effective in changing attitudes and behaviour if delivered to a single-sex audience, due
to the fact that the messaging surrounding sexual assault and harassment is understood
differently as between men and women.450 In addition, social and cultural factors and ‘fears
of embarrassment may make it difficult for men to discuss their attitudes openly when women
are present’.451

Universities UK, above n 32, 34. Durham University have piloted a bystander program and York University (Canada), following
implementation of a pilot program, is developing an Active Bystander Program: Durham University, Sexual Violence & Misconduct:
Prevention and Response (6 February 2017) <https://www.dur.ac.uk/sexualviolence/>; York University, Sexual Violence Response
and Support <http://sexual-violence-response.info.yorku.ca/>.
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Stellenbosch University, Social Justice Facilitation: HIV, Sexuality and Gender <http://shortcourses.sun.ac.za/
courses/c-14/2017-3704.html>.
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Stellenbosch University, Centre for Student Counselling & Development, Workshops <http://www.sun.ac.za/english/learningteaching/student-affairs/cscd/equality-unit/our-services/workshops>.
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•

While some training programs rely on peer-led training and discussions, professionally
trained and experienced experts can bring significant experience and perspectives to the
presentation of prevention programs. They may also be able to adjust the program in situ to
suit a particular student cohort. The benefits of student facilitators or peer-to-peer training
groups is that they facilitate valuable peer discussion opportunities to explore difficult issues
confronting students, which may facilitate a change in awareness of and assumptions that
underpin sexual assault and harassment.

Although there exists a wide range of training programs, some may not be appropriate or relevant
to the university context. For this reason, universities should carefully assess and evaluate programs
and trainers to ensure that they are appropriately endorsed and effective, that they reflect the
needs of participants –in terms of both content and method of delivery – and ultimately contribute to
changing harmful behavioural attitudes and patterns.

9.2.3

Addressing the relationship between alcohol consumption and university sexual violence

When it comes to drunk driving, the criminal law decrees that people are incapable of driving safely if they
exceed a universal blood alcohol level. There’s no similar line for determining when someone is too drunk to
consent to sex.452
If we are to effectively decrease the incidence of sexual assault, we must address the role of alcohol.453

The Commission’s report found that many students identified alcohol as a contributing factor to
incidents of sexual assault and harassment.454 This finding is reflected in international research,455
with established links particularly between ‘acquaintance rape and alcohol consumption’ among US
college students.456 Research about the influence of alcohol further suggests that women victims of
sexual assault while intoxicated often blame themselves for the assault or may be under-age, factors
that potentially prevent them from reporting the incident or seeking help.457
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Practical measures may serve to address the link between alcohol and sexual assault in university
settings. The Final Report of the Harvard University Task Force on the Prevention of Sexual Assault
recommends a number of strategies, such as moving off-campus student parties on to the campus
to enable universities to exercise control over the sale and consumption of alcohol; requiring the
provision of water and non-alcoholic beverages at student events; increasing the availability of food
at student parties; and restricting the sale of hard liquor at large events.458
Policy initiatives might also be adopted to address the issue, particularly in managing excessive
consumption of alcohol. The Policy of Student Alcohol Awareness and Use implemented by Durham
University states that the university will not sanction any event or activity that encourages excessive
or inappropriate consumption of alcohol, or events at college bars that ‘encourage the purchase
of alcohol through giveaways or reduced prices’.459 The policy also stipulates ‘zero tolerance’ in
relation to initiation ceremonies.460 Integrating bystander intervention strategies and responsible
alcohol policies, University of Calgary (Canada) students who work at a student bar undertook a
three-hour workshop from the Calgary Sexual Health Centre, which included training on how to
identify potentially uncomfortable or dangerous scenarios and how to appropriately intervene before
the situation escalates.461
While the development and implementation of alcohol policies at universities – for example,
in relation to pricing and availability – ‘has the potential to prevent or reduce sexual violence
perpetration, [it is only] one component of a comprehensive prevention strategy’.462 This is an
important factor to emphasise in university sexual violence prevention programs that integrate
alcohol and drug education programs. Importantly, however, these policies should also include
information about the impact of levels of alcohol consumption and the use of different drugs on
cognitive functions. The policies should emphasise that even in cases of sexual assault where
the victim was incapacitated due to substance use, ‘sole responsibility for the assault lies with the
perpetrator’, and that ‘an intoxicated [or incapacitated] person cannot legally consent to sexual
contact’.463

9.2.4

Establishing behavioural expectations: university student codes of conduct

A university’s commitment to promoting equality and inclusivity should include clear guidance for
students regarding unacceptable conduct – including sexual assault and harassment – that is
prohibited among the university community, both on and off campus.464 An additional forum for the
reinforcement of university policies on sexual assault and harassment is university codes of student
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conduct, or college charters of rights and responsibilities, that explicitly set out student behavioural
expectations and responsibilities. Codes of conduct may mirror and reinforce the key provisions
of universities’ sexual assault and harassment policies and broader institutional values, such as
respecting equity and diversity.465 Some universities make it a condition of enrolment that students
adhere to the codes of conduct, with breaches of the code triggering the disciplinary process.466
At the University of Oxford, new students are required to sign a contract with the university that
clearly sets out students’ responsibilities and stipulates compliance with the University’s Statutes and
Regulations and related Codes of Policy, Practice and Procedure. As part of the contract, students
are also provided with a student handbook that summarises the key provisions of these regulatory
documents and provides information on various student support needs, including in relation to
incidents of sexual violence and harassment. These contracts and accompanying handbooks are
sent to all new students.467
The benefit of student codes of conduct is that they not only reinforce the provisions of university
policies, but in framing the language in terms of student conduct, rights and responsibilities, they
also highlight the impact of prohibited conduct. In addition, as discussed in chapter 7 of this report,
the dissemination on university websites and in student publications of de-identified information
about the outcomes or sanctions for students who have been found to have committed acts of
sexual assault or harassment can be an important method of deterrence, alerting the student
community to the consequences of breaching university regulations, student codes or charters.
University policies and related protocols may be overlooked by students until such time as they
require them. By including codes of conduct at the stage of enrolment and induction, students
are put on notice regarding expected standards of behaviour. These responsibilities can be
further reinforced by requiring students, prior to or during induction week, to undertake an online
assessment of their understanding of the sexual assault and harassment policies and protocols – a
process similar to occupational, health and safety knowledge assessments undertaken at many
workplaces.

9.2.5

Campaigns and social media initiatives

Multifaceted media campaigns are a useful tool for promoting issues such as sexual consent
and bystander intervention and re-stating key messages underlying prevention training programs
via a variety of visual and other methods. An American university study on the impact of a social
marketing campaign, Know your Power, on ‘pro-social bystander behaviour’ found that those
students who noticed the campaign posters and ‘perceived a familiarity with the content’ were more
likely to take bystander preventative action.468
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In the UK, the Crown Prosecution Service, in partnership with the National Union of Students, Rape
Crisis and other agencies, launched a social media campaign #ConsentIs, ‘to get people talking
about consent to sex within the context of sexual assault and rape’.469 The #ConsentIs webpage
effectively illustrates some of the myths surrounding the issue of consent and the impact of sexual
assault. The Universities Australia Respect. Now. Always. campaign,470 launched in February 2016,
was an example of a sector-wide collaboration promoting awareness of campus sexual violence
and support services. These campaigns derive enhanced value for students when devised in
consultation with their representatives and when combined (and aligned) with university strategies
directed at securing changes in institutional practice.
In seeking to reach as broad a student audience as possible, there is scope for greater use of social
media to promote awareness of consent and relevant services in Australia. Importantly, this should
not be limited to content produced by the university sector. Material produced by students not only
harnesses their creativity and knowledge, but also ensures that the messages conveyed are not ‘top
down’. Universities may enable this process by providing funding in the form of competitive grants to
relevant student bodies.

9.2.6

Practical prevention measures

The Commission’s report indicates that almost half (45%) of students who were sexually harassed
in a university setting in 2015 or 2016 knew some or all of the perpetrators. The report further notes
that the majority (51%) of students sexually assaulted at university in 2015 or 2016 knew some or
all of the perpetrators.471 While incidents of sexual violence can be opportunistic, and often occur in
semi-private settings such as in student accommodation, these figures may be instructive in relation
to the focus by universities on the implementation of practical measures directed at sexual violence
prevention, such as increased lighting and vegetation-free walkways.472
The installation of 24/7 security patrols, well-lit pathways to libraries and residences, nighttime transportation schemes,473 and women-only parking areas are some examples of physical
or environmental measures directed at preventing (or at least deterring) sexual violence. With
technological advances, additional practical measures have become more immediately accessible
and can be designed to meet a particular student need or exigency. In the US and Canada, the
creation of university-specific ‘safety apps’ consolidates safety resource information and provides
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a direct line to campus security and other safety-related and first aid services.474 Other examples
include the Walkhome student-operated safety service at Queen’s University, which provides teams
of one male and one female student to accompany students to a campus or local community
destination. The service is anonymous and confidential, and students can quickly access the service
through the University’s SeQure app.475 Safety apps are also being introduced in various Australian
universities: UQ SafeZone connects staff and students directly with university security officers or
emergency services at the University of Queensland and this same app has been introduced at
RMIT and the University of South Australia, with the University of Melbourne introducing a similar
app called UniSafe. Additionally, the University of Adelaide’s Law School has partnered with the Law
Society of South Australia to devise an educational and interactive app, Out Of Bounds, that explains
the laws relating to sexting, cyber-bullying, and unlawful sexual intercourse.476
There is no doubt that practical or environmental prevention measures serve to enhance the safety
of students and may contribute to the deterrence of university sexual violence. As is the case with
university policies that seek to manage alcohol consumption, these initiatives are clearly required
– but, ideally, they should exist as important components of a comprehensive prevention strategy
that sets social and cultural change as its core aim in reducing and ultimately, preventing university
sexual assault and harassment.
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Good practice pointers: prevention strategies
•

Changing attitudes and behaviour that enable and normalise sexual assault and harassment
– including by enforcing existing policies which prohibit these behaviours – is critical to
minimising and preventing sexual assault and harassment at universities.

•

Systemic change requires a multifaceted sexual violence prevention education strategy that
includes evidence-based education training programs combined with awareness-raising
campaigns that highlight unacceptable behaviours and attitudes across all elements of a
university, including residential colleges.

•

Sexual prevention education programs must cover issues such as definitions of sexual
assault and harassment, interpretations of consent, respectful and healthy relationships,
bystander intervention, and myths around sexual violence (such as challenging the view that
acquaintance rape is not rape).

•

Sexual violence prevention education programs must be specifically designed for the
student-university environment; relevant and applicable to different student groups, including
international students; delivered by specialist trainers; and available in different modes, such
as online and face-to-face. While off-the-shelf training programs are readily available and
may be more economical, they may not be evidence-based or university specific.

•

Practical and policy mechanisms addressing the responsible service and consumption of
alcohol on university campuses, at university events and in colleges should be devised and
enforced in recognition of the link between alcohol and sexual assault in university settings.

•

University environmental facilities, such as increased campus security patrols, the installation
of CCTV cameras, and night-time university transport services can serve to enhance student
feelings of safety and deter the perpetration of sexual violence on campus. However, they
should be implemented as part of a whole-of-university prevention strategy that is directed
at changing the underlying attitudes and behaviour that facilitate sexual assault and
harassment.

•

Changing attitudes and patterns of behaviour takes time, leadership commitment and
appropriate resourcing. Sexual prevention education programs need to be sustained and
conducted every year for new staff and annual student intakes, and must be regularly
evaluated and revised to ensure ongoing utility.
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Chapter 10

10. Conclusions and recommendations
This report has covered considerable ground in relation to the issues underlying the management
and prevention of university sexual assault and harassment in university settings. While the concerns
and issues that give rise to and offer resolution of campus sexual violence are multiple and complex,
the analysis of the 2016 national student survey and the comparative international research on which
this report is primarily based point to five concluding observations that frame the recommendations
which follow. The recommendations are directed at initiatives for application and adaption by
key stakeholders – namely, universities and residential colleges, governments and the student
community – in their efforts to address and prevent sexual assault and sexual harassment.

10.1

Prevalence in relation to sexual assault and sexual harassment ‘does not tell the
whole story’

The initiation and implementation of the 2016 national student survey – and the participation by all 39
Australian universities in the survey and their agreement to release individual university results477 – was
a major milestone in developing a strategy around which Australian universities ‘came together with this
issue [of sexual assault and harassment] high on our agenda, and … resolved to address it’.478
While the data from the survey and the submissions to the Australian Human Rights Commission
have revealed significant findings on prevalence, they also indicate patterns of institutional failure
in the management of university sexual violence and in addressing ‘the culture in which [this] data
arise[s]’.479 Underlying these findings are references to an institutional culture that normalises such
violence and recognition that gender inequality and gender-based discrimination are frequently the
reasons for its manifestation.
A focus on reducing sexual violence prevalence figures is obviously of critical importance. However,
visible university leadership, sustained and comprehensive engagement with student representatives,
and institutional support for research on gender violence remain fundamental to exposing and
dismantling the structural and cultural factors that maintain gender-based discrimination and gender
inequality and facilitate harmful attitudes and behaviour.
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10.2

Universities have a collective responsibility to address and reduce the identified
risk of campus sexual violence

Following the publication of the Commission’s report on the national student survey in August
2017 and the commitment by individual universities to publicly release the data pertaining to each
institution,480 Australian universities are effectively on notice in relation to the incidence of university
sexual violence and the institutional deficiencies that underlie responses to, and the prevention of,
student sexual assault and harassment.
What is also evident is that ad hoc or piecemeal institutional responses are inappropriate and
fail to recognise the ‘persistent and pervasive’481 problem of campus sexual violence. While there
may be a propensity to rank individual universities according to their profiles on prevalence – and
a range of factors may serve to explain specific university reports – this focus undermines the
necessary task of the sector as a whole. Reducing the risk of violence and the harm incurred by
student victims requires an assiduous and collective commitment from universities to effective and
rigorous institutional strategies that address and prevent its recurrence. Underlying this commitment
is the wellbeing of the Australian student population – particularly those groups identified by the
Commission’s report as being at greater risk of sexual assault.
Universities have a responsibility to ‘create an environment in which … students can develop to their
full potential’ and cultivate respectful and responsible ‘behaviours and skills … both on campus and
as they progress into broader community life’.482 The establishment of a government-led taskforce
on university sexual assault and harassment (as was the case in the US and in the UK) or national
strategy on university sexual assault and harassment, the creation of a cross-university standing
committee on improving institutional responses, or the implementation of a national university plan
on preventing sexual violence can all provide a vital demonstration of government and university
commitment to a ‘serious issue of national concern’.

10.3

Accountability mechanisms must reflect and respond to student needs

Increasingly, universities are appropriately seeking advice from their student communities about the
utility and impact of policies and practices that aim to address and prevent campus sexual assault
and harassment. The Commission’s report and comparative international research suggest that
two key areas of student concern would benefit from review and clarification by universities with
reference to student experiences. These two issues are:
(i)

the referral of victims of sexual violence, or their reports, to the police (considered in
chapter 7); and

(ii)

the nature of internal disciplinary investigations and hearings.

The first concern for students is that universities treat complaints of sexual violence – particularly
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sexual assault – as a police matter, encouraging students to report their complaints to the police
for possible investigation under the criminal justice system. This response by universities may risk
overlooking the victim’s wishes and needs, potentially exacerbating their trauma or prompting the
withdrawal of a complaint.
The lack of clarity around how a university deals with reports of sexual assault can also affect how
a complaint will be adjudicated, with some universities assuming that a report to police excludes
the possibility of an internal disciplinary hearing. For ‘[v]ictims of sexual assault [who] want to feel
like their complaints are heard and taken seriously by their [universities]’483 internal disciplinary
procedures are often important (and preferable) alternatives to the criminal justice system.
The resolution of both these issues ultimately requires that the safety and rights of the victim are
at the centre of any process employed for the determination of a complaint – despite the purpose
of an internal disciplinary hearing, which is to establish whether a university’s misconduct policy or
student code was breached by an alleged perpetrator. The investigation and hearing of a complaint
of sexual assault or harassment, which should be conducted in accordance with clearly set out and
transparent procedural rules, must take into account the wellbeing of the victim at all stages of the
process, from reporting to final determination. Where required, the process should be adapted to
meet the needs in particular of women, Aboriginal and Torres Strait Islander students, CALD and
international students, students with disability and LGBTIQ students.

10.4

Effective policies require long-term institutional commitment, appropriate
resources and rigorous enforcement

A significant part of this report focuses on the foundational principles that should ideally inform the
design and implementation of good practice university policies and procedures across all aspects of
managing and preventing sexual assault and harassment (chapters, 4, 5 and 7).
However, the most comprehensive policies will have limited impact and utility for their intended
beneficiaries if the environment in which they are implemented is not perceived as conducive to
students making or pursuing complaints of sexual assault and sexual harassment; the outcome of
investigations and disciplinary hearings is inconsistent, inappropriate, poorly disseminated or not
enforced; and student support services (remedial, therapeutic and academic) are insufficiently
resourced to meet the immediate and longer-term needs of student victims of sexual violence.
The manner in which an institution designs and implements a policy can have a direct impact on
the degree to which students will utilise the procedure. To maximise the efficacy of university sexual
assault and harassment policies, they should be:
•

allocated sufficient and ongoing resources to ensure their use by students;

•

regularly reviewed and revised, as appropriate; and

•

enforced in accordance with established, transparent and fair principles.

Importantly, these policies cannot be implemented in isolation or simply offer ad hoc solutions.
Rather, they need to be developed as part of a whole-of university, long-term broader strategy that
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prioritises an intra-university commitment to redressing and preventing exclusion, gender-based
discrimination and gender inequality – often the causes and consequences of gender violence – via
sustained prevention education programs and cross-disciplinary research.

10.5

A focus on liability and institutional reputation undermines the duty to ensure
student wellbeing

As this report and The Hunting Ground Australia Project Progress Reports484 document, the
increased national (and international) focus on the extent and impact of university sexual assault and
harassment has led to the development of initiatives by some Australian universities aimed at more
effective and sensitive management of reports of sexual violence, and its prevention. Ostensibly,
at the core of these developments is an acknowledgement of a university’s duty of care towards its
students, given the recognised impact of sexual violence on a student’s academic experience and
on their physical and mental health and social life.
Combined with a duty of care in relation to its students is a university’s responsibility to ‘protect
its fiscal and structural integrity’.485 This imperative can take the form of risk assessment and
management strategies that may compel administrators to become ‘more concerned with defending
the [institution] from a potential lawsuit than with vindicating the rights of women’.486 Concerns about
the impact of reports of sexual assault or harassment and misogynist practices at universities on a
university’s reputation and standing, or apprehension about possible claims by alleged perpetrators
of university breaches of due process or procedural fairness, can drive a defensive institutional
response that focuses on liability.
However, the prospect of economic risk to universities may be greater in cases brought against
them by victims (where, for example, universities have failed to implement fair, transparent and
adequate procedures to combat sexual violence, or to diligently pursue a complaint487) than those
instituted by alleged perpetrators for a violation of procedural rights.488
A concern with liability can provoke hasty and reactive university action, which may also exacerbate
trauma to victims, bystanders and the student community more broadly. Ultimately, the proactive
development of clear and comprehensive policies and procedures that are rigorously enforced, the
application of consistent sanctions, the provision of appropriate and adequate support services, and
the implementation of prevention strategies informed by research and evaluation, combine not only
to prioritise student wellbeing but will also serve to mitigate institutional liability.
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Recommendations
The recommendations are directed at initiatives for application and adaption by key stakeholders in
their efforts to address and prevent university sexual assault and harassment – namely, universities
(including residential colleges), governments and the student community. As mentioned earlier
in this report, they have been drafted with an awareness that each university’s response to these
recommendations will be shaped by factors relevant to that institution, such as its size, student
demographic and geographical location.
The recommendations largely reflect the key issues raised by the Commission’s report of the national
student survey – namely, institutional responses, student support, and prevention measures or
strategies. These issues are specifically addressed in chapters 7, 8 and 9 of this report.
The recommendations have been drafted in accordance with the good practice foundational
principles discussed in chapter 4 and the enabling themes discussed in chapter 5:
Foundational principles:
•

integrated and inclusive framework

•

comprehensive, consistent and coordinated design and content

•

accessible, transparent and enforceable processes

•

resourced, interconnected and responsive support services

•

collaborative links with external sexual assault services

•

institutional commitment to prevention framework

Enabling themes:
•

visible university leadership

•

comprehensive student engagement

•

sustained commitment to cultural change.

Applying these principles and themes can both inform policies, procedures and practice in relation
to university sexual assault and harassment and support their effective implementation.
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Systemic recommendations
1.

To ensure a national focus on Australian university efforts to address and prevent sexual
assault and harassment, sexual violence in Australian university settings should be
incorporated within a National Priority Area under the Fourth Action Plan (from 2019) of the
National Plan to Reduce Violence against Women and their Children 2010–2022.

2.

To ensure that Australian universities meet minimum standards and promote best practice in
responding to issues around sexual assault and harassment, the Tertiary Education Quality
and Standards Agency (TEQSA) should develop Guidance Notes in relation to existing
Standards 2.3 (Wellbeing and Safety) and 2.4 (Student Grievances and Complaints) of the
Higher Education Standards Framework (2015) to provide greater clarity to universities in
interpreting and applying these Standards as they relate to Australian university efforts to
address and prevent sexual violence.
TEQSA’s quality and compliance assessments should include a specific focus on universities’
management and reporting of sexual assault and harassment with reference to the Threshold
Standards 2.3 (Wellbeing and Safety), 2.4 (Student Grievances and Complaints) and 6.2
(Corporate Monitoring and Accountability).

3.

Universities Australia should establish a national cross-university taskforce to implement the
recommendations from both this report (On Safe Ground: Strengthening Australian University
Responses to Sexual Assault and Harassment (A Good Practice Guide for Australian
Universities)) and the Australian Human Rights Commission’s report (Change the Course:
National Report on Sexual Assault and Sexual Harassment at Australian Universities). The
taskforce should focus on ensuring the consistency of policies, procedures and practices
across Australian universities and should facilitate the exchange of good practice strategies
and sexual violence prevention training initiatives.

4.

To monitor developments and track progress against the findings of 2016 National University
Student Survey on Sexual Assault and Sexual Harassment, an independent national student
survey – preferably funded by the Australian government – should be implemented every
three years, with the second national survey being implemented in 2019. The survey
should be undertaken by an independent organisation with the relevant expertise, such as
the Australian Human Rights Commission or another appropriate body. The survey must
incorporate consultation with student representatives and be conducted during a period in
the academic year that avoids student examination and holiday times.

5.

State and territory governments should review the legislative frameworks regulating the
relationship between Australian universities and university colleges, halls and residences
with a view to enacting requisite amendments or repeals of authorising Acts to ensure that
residential college operations and personnel are unequivocally brought within the application
of university policies relating to sexual assault and harassment.
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University sexual assault and harassment policies and procedures
6.

Australian university policies and procedures directed at responding to and preventing
sexual assault and harassment should be a specific component of a broad institutional
framework or plan that reflects a commitment to gender equity, diversity and inclusivity and
to addressing gender inequality, gender-based discrimination and other underlying causes of
sexual violence. The framework must be accessible and transparent and universities should
regularly engage with staff and students to ensure its relevance and application.

7.

Australian universities should establish formal student advisory mechanisms and ensure
student representation on relevant committees to enable consistent and substantive student
engagement with university leadership in the formulation and evaluation of sexual assault and
harassment policies, support services and prevention programs. Student participation should
reflect the diversity and distinct needs of the student population.

8.

Australian universities should ensure the visibility and transparency of their sexual assault and
harassment policies, reporting mechanisms and student support services through clear and
prominent signposting on university websites, in university publications, and at appropriate
campus locations. This information should be made available in different languages.

9.

Australian universities should develop a stand-alone policy for responding to sexual assault
and harassment that includes a prominent statement of express prohibition and clear
definitions of proscribed conduct; provides reporting mechanisms that guarantee anonymous
and confidential reports of sexual violence; and incorporates simple, fair, accessible and
robust procedures founded on principles of natural justice that support the prompt and
appropriate investigation of complaints. The policy should provide undertakings regarding
privacy, confidentiality and the secure storage of information.
The policy should be sensitively framed and culturally appropriate and should apply to staff
and students across all sites of university-related activity, including residential colleges,
offshore campuses, university-affiliated travel, internship programs and the use of online
technology.
The policy should clarify the difference between internal disciplinary processes and external
criminal investigations, and specify how complaints are handled internally by the university
pending any criminal investigation. The policy should specify interim measures available to
students during the internal investigation of a complaint. In constituting disciplinary hearing
panels or committees established to adjudicate complaints of sexual violence, universities
should appoint individuals who have relevant expertise and experience and who reflect the
diversity of the student population.
The policy should be subject to regular monitoring, evaluation and revision, as appropriate.

10.

To coordinate responses to, and administer reports of, sexual assault and harassment,
Australian universities should implement a centralised mechanism to facilitate consistent
and comprehensive processes for reporting, make referrals to student support services,
systematically record data, track investigations and disciplinary processes, disseminate
information, manage relationships with external services, and monitor the implementation and
regular review of policies.
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11.

To ensure the effective implementation and enforcement of policies, relevant university staff
– including university-designated first responders – should be fully apprised of university
policies and available student support services and should be trained to respond sensitively
and appropriately to disclosures and reports of sexual assault and harassment.

Student support services
12.

To provide a single point of entry for victims of sexual assault and harassment, Australian
universities should establish an integrated sexual violence support service on university
campuses. This service should provide holistic support for victims of sexual assault
and harassment, potentially providing for the co-location of therapeutic and academic
support services required by victims – such as medical, counselling, legal, academic and
accommodation support.
The service should be staffed by trauma-informed sexual assault practitioners who are
equipped to provide crisis intervention and support; accompaniment of victims to hospitals
or specialist medical services; initial advice on various reporting processes; and assistance
in relation to academic support (such as special consideration) and accommodation
arrangements. The staff should be skilled in responding appropriately to the needs of
students with disability, students from culturally diverse backgrounds, and those who identify
as trans and gender diverse.
Australian universities should provide adequate and sustainable funding to support sufficient
numbers of appropriately trained staff in the service, and the provision of a 24-hour
telephone service to support students after hours or on weekends, or students who might be
at an off-campus location or feel uncomfortable with the prospect of a face-face interaction
with university staff or agencies.

13.

To supplement internal student support services, Australian universities should establish
collaborative links with external agencies – including local police sexual offences units,
sexual assault units at local hospitals, domestic violence and sexual assault services, and
women’s legal centres. These relationships can help to coordinate, improve and expedite
the investigation and management of sexual violence cases and can provide a platform for
sharing resources, particularly around the development of prevention strategies.

14.

Australian universities should review their policies governing the application by students
for special consideration and amend policies as necessary to take account of the
potential impact of sexual assault and harassment on a student’s academic performance.
Relevant university staff should be appropriately trained to facilitate these requests and
to accommodate the student’s immediate or long-term academic needs (for example,
reschedule class or tutorial times, extend deadlines and expedite applications).

15.

Given the proximate nature of the living arrangements within Australian university residential
colleges, college staff and students in leadership roles should be trained to sensitively
manage the concerns and needs of victims of sexual assault and harassment, friends/
associates, bystanders and alleged perpetrators. Residential colleges should ensure
the availability of alternative accommodation to enable an expeditious change in living
arrangements in order to minimise contact between the respective parties.
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Prevention strategies
16.

Australian universities and residential colleges should implement evidence-based sexual
violence prevention education programs that are specifically designed for the studentuniversity environment, relevant and applicable to diverse student groups, and delivered by
professionally trained experts.
These programs should be delivered as widely as possible within the university, and should
be particularly encouraged for staff and students in leadership and pastoral care roles.
Sexual violence prevention education programs should be delivered via diverse methods,
including online and face-to-face. They should cover topics such as definitions of sexual
assault harassment and consent, sexual ethics, bystander intervention, responding to
disclosures, and myths around sexual violence.
Sexual violence prevention education programs should be conducted over multiple periods
rather than in single sessions, and must be implemented each year to cover new student
intakes and changes in university leadership and staff.
Such programs should be regularly evaluated to ensure ongoing utility.

17.

Given the association between alcohol consumption and sexual violence in university
settings, Australian universities and residential colleges should review policies and practices
relating to the pricing, availability and service of alcohol on university campuses, at university
events, and in residential colleges to ensure the responsible service and consumption of
alcohol and to minimise the potential for harmful behaviour.

18.

Australian university student codes of conduct and residential college codes of conduct or
charters of rights and responsibilities should be reviewed and revised to ensure that they
explicitly outline expectations, rights and responsibilities, and sanctions in relation to sexual
assault and harassment.
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